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EASTERN DISTRICT, JUNE TERM, 1826* 
——- 


URE & AL. vs. CURRELL. 


Appeat from the court of the fourth district.# 


Matuews, J., delivered. the opinion of the 
court.. This suit is commenced on an account, 
by some of the partners of a commercial firm, 
against their co-partner. Their claim is found 
ed, according to the allegations in the petition, 
on items erroneously stated, and admitted to 
their prejudice in a final settlement of the 
affairs of the concern, made between them 
and the defendant, by deed or indenture, exe 
cuted in the month of October, 1822. During’ 





* These cases were decided in January, and accidentally omitted 
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he progress of the cause in the court below, East’s. District. 


some of the matters in dispute were submitted 
oa referee, whose report seems to have been 
adopted without opposition, and must be con- 
sidered as conclusive in relation to the sub- 
jects referred. The only thing which remains 
to be investigated is a claith of $1467 13, 


which was, in addition to the sum allowed by 


the referee, adjudged by the district court to 
the plaintiffs; from this judgment the defen- 
dant appealed. 


The amount now in contestation, appears 
ona balance sheet, in reference to which the 
act of settlement was made, (as above stated) 
asa debt due from John Davidson to the firm 
ofCurrell, Ure, Donald, & Co. In that settle- 
ment, which had for its object a final adjust- 
nent and determination of all things relating 
to the co-partnership, it appears that the 
plaintiffs, in consideration of certain sums of 
money paid, or to be paid to them by the 
defendant, took upon themselves the whole 
concern, in relation to property, credits, and 
debts. The evidence of the case shows, that 
Davidson is placed as debtor to the firm, in 


consequence of payments made by them, for 
Vox. iv. (N. 8.) 64 
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East’n. District. his benefit, as sureties on custom-house bonds; 


June, 1826. 
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CuRRELL. 
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which payments, it is alleged, were made jp 
error, as they were under no obligation either 
legal or equitable to make them; but thatif 
the signature to said bonds created any obliga, 
tion on the part of the sureties, it attached tg 
Currell & Co. a new co-partnership, formed 
after the dissolution of that above stated, 

The facts to be considered, necessary tog 
correct decision of the cause, are as follows: 
the dissolution of the partnership of Currel} 
Ure, Donald, & Co. took place in 1819, and 
notification of it was given in Great Britainiy 
November, 1820; but in New-Orleans not m 
till October, 1821. Malcolm Nicholson 
principal witness in the case, was authorised, 





by a power of attorney, to sign any insty 
ments that might be necessary to carry 
the affairs of the firm, for, and in the named 
Currell, Ure, Donald & Co. At the time th 
custom-house bonds were signed, which malt 
a part of the evidence in this suit, he hadm 
power to act for the new firm of Currell & Gy 
in affixing their signature to obligatory wrt 
ings. In consequence of this want of powtt 
or authority, he entered goods at the custom 
house, in the name of Currell, Ure, Donaldé 
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(o., which were in reality consigned to Currell East’n: District. 


{Co., and gave bonds for the duties, in the 
james of the former company, in which David- 


gon became surety. In reciprocation, Mal- 


com Nicholson signed their names, as sure- 
ties, to the bonds of Davidson, which were 
paid off and discharged by them, leaving the 
principal their debtor, to the amount of the 
item now claimed from the defendant. 

The main question arising out of this state- 
ment of facts, is whether the firm of Currell, 
Ure, Donald, & Co. or that of Currell & Co. 
took on themselves the risk of this suretyship. 
‘ Itis evident that the agent in this business 
knew that he was acting without authority, or 
wder a void power; as that derived from the 
frm necessarily became null, on its dissolu- 
tion, at least in relation to those persons who 
were acquainted with that event, however it 
may have authorised him to bind his consti- 
twents, in contracts with those who did not 
nor could not know of the revocation of his 
power. By the act of Nicholson, Currell, Ure, 
Donald, & Co: were perhaps legally bound to 
pay the duties secured by the bonds of David- 
fon; because the collector had no knowledge 
ofthe nullity of the authority under which he 


June, 1826. 


PY 


Ure & AL. 
vs. 
CURRELL. 
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East’n. District. assumed to act; but having knowingly acteg }ipto f 
—— without authority, and against the interestof for the 
Unr &4t those for whom he assumed power, he might | ue, i 
CuRRELL- Hrobably be held responsible to them inda. | ton) 

mages. Currell & Co. are inno manner legally | Butb 
bound by the act of the agent, in signing the | cult tc 
bonds; for it is not pretended that he wagip profit 
any shape authorised by them prior to thig | for the 
assumed agency. But it is contended forthe | pil & 
plaintiffs, that the defendant has subsequeutly these 
ratified and sanctioned the acts of the attop. | po he 
ney, and thereby made himself liable for con. | pent 
tracts thus entered into by him. We looki | bpbe' 
vain for any evidence on the record, which proba 
establishes an express ratification of Nichok | jsabili 
son’s acts, as obligatory on the appellant ; and | ties. 
it cannot fairly be implied from silence, be. | atof 
cause, opposed to such implication, is his | dby 
conduct in placing Davidson as a debtor to | ton, a 
the old concern, in consequence of the pay- | ihwhi 
ment made by them for his benefit. wumst 
Admitting that the defendant is under no | the ge 
legal obligation to refund to the plaintiffs | mme 
the sums by them paid, in discharge of the | too re 
bonds above stated ; they say that he is bound | tion t 
in equity and good faith, to bear the loss oc | | 


casioned by their suretyship, as it was entered | {t i 
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to for his accommodation and benefit. If, Eas’n. District. 


prthe sake of argument, we allow this to be 
fue, it would only create an imperfect obliga- 
on, not to be enforced by a court of justice. 
But how he has profited by the event is diffi- 
cuitto perceive: he may, and probably did, 
pit by the act of Nicholson, in giving bonds 
forthe duties on the goods consigned to Cur- 
elt & Co., in the names of the old firm: about 
hese there is no question. In what manner 
an he be said to have profited by the engage- 
pent entered into for Davidson’s benefit ? not 
bpbeing obliged to bear the loss which will 
probably be suffered, in consequence of the 
ability of the principal to refund to the sure- 
ies. This loss was not occasioned by any 
at of the defendant, or other person authoris- 
tdby him. He is not enriched by the transac- 
tion, at their expense; for the supposed, bene- 
iiwhich he may have derived from the cir- 
wmstance of entering at the custom-house 
he goods consigned to his new firm, in the 
mme of the old, then extinct, has a bearing 
lo remote, if any, to be considered in rela- 


tion to the present dispute, 


It is therefore ordered, adjudged and de- 


June, 1826. 


Ory 


URE & at. 
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CURRELL. 
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a District creed, that the judgment of the district court 
ww be avoided, reversed, and annulled; and itis 
Ure &4t- further ordered, adjudged and decreed, that 
CurRELL. the plaintiffs do recover from the defendant 

$607 1; and that the plaintiffs and ee 
pay the costs of this appeal. 
Eustis for the plaintiffs, Workman for the 


defendant. 


— 


DELASSIZE vs. CENAS & AL. 


Appeat from the court of probates of the 
parish and city of New-Orleans. 


Plaintiffisnot Martin, J., delivered the opinion of the 
bound by an ex whine 
parte order of court. The plaintiff alleges, the late B. Cenas, 


court, directing ° : ‘ 
the money tobe being sheriff of the parish of New-Orleans, 


paid over to a 


person not au- received three thousand dollars, which’ the 
thorised to re- 
ceive it. plaintiff is entitled to demand, on an execu 
tion placed in his hands, more particularly 
described in the petition, which he has never 
paid to the plaintiff, &c. 
The defendants pleaded the general issue, 
and, that if the said sum or any part thereof 
has been received by the deceased, the same 


was duly paid by him, or his executrix. 
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There was judgment for the plaintiff, and East's District. 
the defendants appealed. ee 
DELAassizE 
The record shows, the money claimed by Camas & at 
the plaintiff, came to Cenas’ hands; but that 
his widow and executrix was directed to pay 
it over by the court, by an ex parte order, of 
which the plaintiff does not appear to have 
had any notice. The judge a quo appears to 
usto have acted correctly, in giving judgment 
in his favor. . 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the court of 
probates be affirmed with costs. 


De Armas for the plaintiff, Christy for the 
defendants. 


a 


DONALDSON & AL. vs. DORSEY & AL. 


\ 


Apreat from the court of probates of the 
parish and city of New-Orleans. 


Martin, J., delivered the opinion of the The court of 
aa ; bates has ju- 
court. The plaintiffs state, that their mother fisdiction of all 


+ ° h - 
left the city of New-Orleans for Beauford, tate to putting 


into provisronal 


North Carolina; that neither she nor the possession the 


’ 
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East’n. District, Vessel she sailed in, were ever heard of; tliat 
June, 1826. . ° 
~~~ the defendants are in possession of a house 


Dowarnson and lot, part of her estate: they pray to be 
sent into provisional possession of the hotise 
heirs of the ap. 200 lot, and that the defendants may be de. 
camer ty a ereed to pay them the profits. The defen 


quecqon of title. Garay pleaded to the jurisdiction of the court, 
and title in themselves. 


v8. 
Dorstry & at. 








The court decreed provisional possession, 
but dismissed the defendants with their costs, 
The plaintiffs appealed. 


Their counsel contends the court of pro- 
bates has, by the act of 1820, p. 92, sect. 1, 
jurisdiction of all cases which relate to the 
putting into provisional possession the heirs 
of an absentee. | 

This is certainly true, and the judge a quo 
has done so by decreeing the provisional pos- 
session to the plaintiffs ; if they claim, as part 
of the estate, any property in the possession 
of any one, they must assert their right of the 
estate contradictorily with the possessor, in 
the ordinary tribunal. Surely, the section re- 
lied on, did not authorise the collection of 
debts due to the estate, in the court of 
probates. : 
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olt is therefore ordered; adjudged and de- rt 
ereed, that the jadgment of the» court! of: Gvw 


probates be affirmed, with costs. © > eo oa 


vs. 
Dorsey & aL. 


MCaleb for the plaintiffs; Morse, and Maybin, 
for the defendants. . 


—=—— 


as 
PARISH OF ORLEANS vs. KENNEDY. 


Appear from the court of the first district. 


Martin, J., delivered the opinion of the  Thefee oftwo 
ae dollars i 
court. The petition alleges that by an act wiselee cell 


; in the porish of 
of the legislature in 1805, the clerk of the Orleans, ceased 


ss to be demanda- 
court of the county of Orleans, was directed bie after the act 


to collect an additional fee of two dollars on” 
every suit, and pay the same into the county 
treasury, and the judge was allowed a salary 
of $1800 out of the said treasury ; that in 
1807, county courts being abolished, a city 
court was established,-and the same salary 
was provided for the city, as was given to the 
county judge, and the two dollar fee was 
directed to be charged on all suits in the city, 
as it was in.the county court, and by an act 
of assembly, in 1813, a parish court. was | 


established in the parish of Orleans, to the 
Von, tv. (N. s.) 65 
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* East’n. District. judge of which, was assigned the same aie col 
. June, 1826. 
w~-~ and the same salary, payable out of the same | wer 
Pannen or °*- funds as that of the judge of the city court; | jhe 
nicueos. that in the year 1821, the part of the act of} the 
1805, which established the two dollars fee} trea 

was fepealed; that the defendant was cletk} cou 

of the county, city and parish courts afora| gro 

said, and is liable‘for the said fee on every | mor 

suit instituted in said courts before the lat] wer 

cited act of 1821, &c. agai 

The general issue was pleaded, the defen the 


dant had judgment, and the plaintiffs appealed, | at t 


The only question submitted to us is} pec 
whether the two dollar fee continued exigible} * tot 
after the passage of the act of 1813. ae 

We think this act establishes a new court} fere 
It provides that the court shall consist of one} city 

. judge, learned in the laws, who is to exercise} wer 
within the parish a concurrent jurisdiction quit 
with the district court in civil cases. | Stim 

It is true the fourth section assigns to himyin it 
all other respects the same functions, ander 
titles him to receive out of the same funds, the off 
same salary as was assigned to the city judge 

The funds here referred to, are those ofthe} © 4 
parish; not the amount of the two dollars fee} ‘eau 
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collected on suits; for although these fees Bast'nDistict._ 
were directed to fall-into the parish treasury, ow 

they did not constitute the fund out of whith °4®5# 9 Or 

the city judge himself was to be paid. The ,..% 1. 
treasurer, if he had other monies on hand, Ee 
could not withhold the city judge’s fees, on the 

ground that no part of the two dollar fee 

moneys were in the parochial chest. The fees 

were indiscriminately to be applied toanyclaim 

against the parish. It is evident, perhaps, that 

the fee was imposed to replenish the treasury, 

at the time it was burdened with the judge’s " 
salary; but it does not thence follow that it was 
peculiarly, much less exclusively, - applicable 
‘ tothe payment of the salary. 

' The state parish and city judge, was a dif- 
ferent officer, than the territorial parish and 
city judge, though the functions of both offices 
were in some part alike. Had they been 
quite'so, the consequence would not follow 
Simile non est idem. 













It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


Moreau & De Armas for the plaintiffs, Mazu- 
reau for the defendant. 
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East’n. District | Bess 
June, 1826. TALLANT vs. THOMPSON ty MUSSELMAN. eee 
TALLANT hes), h f th i and 
Taomtion & . diss usppeer the court of the pare ant 
MussELmay. city of New-Orleans. Re: 


TTY 


An afidavit Porter, J., delivered, the opinion of, aa y- 


made before the 


mayor of Cin- eourt, This -is -an appeal. from a <otitingy 


cinnati does not 


authorise an at- 
i ee dissolving an attachment. ~— 
—- The writ was granted on a petition: sup 


ported by two affidavits, one of the plaintiff 


in the suit; the other of his agent, and. itis . 


admitted that either taken singly, is insuf- 
ficient to support the proceedings. tobe 

It has been objected that the oath of prim 
cipal cannot be received, -it not having-been 
taken in the mode pointed out by the codé of 
practice. ve 

By the provisions of the 216th and 217th 
articles of the Code, itis required that in order 
to obtain this writ, the oath must be. taken 
“ either before any judge, or justice: of the 
peace where the court is held, before which 
he sues, or before the judge of any other place 


provided the signature of such judge be 


proved or duly authenticated. The affidavit, 
in this case, was made before the mayot of 
Cincinnati. Code Practice, 216, 217. 
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What were the reasons which induced the East’. District. | 
legislature to direct affidavits for attach- Ga 


ments to be taken before judges alone, and 


to administer an oath, need not be inquired 


into. It is sufficient that they have so di- 


rected. It was evidently meant to exclude 
any others but judges from taking affidavits 
when made out of the jurisdiction ofthe 
court issuing the attachment. Because in 
the very line’preceding this enactment, it is 
declared that any judge or justice of the 
peace of thg place where the creditor sues, 
may take the oath from the creditor. The 
change of praseology when they comnie to 
speak of affidavits made abroad, sleepe 
indicates a change of i intention. 


“It is therefore ordered, adjudged and de- 
ereed, that the judgment of the parish court 
be affirmed with costs. 


Christy for the plaintiff, Strawbridge. for the 
defendants, 


Tee 


d Taos & 


MvussELMAN. 
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East’n. District. a been 
Si ABAT vs. BAYON. | eissic 
AB ) a | 
“ Appeat from the court of the third district the d 
Baron. 4 hale of the 
RR dg oo ew Porter, 4 . deliyered the opinion of the his ct 
his answer, s0 court. This case has been already. befog§ . Th 
as to change ‘a 
emeean st ee a, and was remanded. Vol.3,644. | 1. | 
issue joined. i : : “an. 
A _ 
ee. The parties to this suit were partners fransa 
—. a rather owners in common of various objec} tion, 
partnership will and. particularly of a plantation situated ig be in 
e liqui i m 3 d ; 
not, Rage the parish of Lafourche. Difficulties aroseigf and t 
wi y givin 4 aad . ™ 
bagiite ony se relation to the division of this property,-an— to an 
ebdts OF it. y 
He who enters they terminated by a transaction, gccordingt§ has a 
on anoffice with-- 7 : : 
out proper au- which it was agreed the plantation shouldigg 2. 
thority, subjects . is 
eae the sold, on a credit of one, two and three yeam§ the | 
n cg uf public sale took piace in pureuancesy again 
nome Sg this agreement, at which the petitioner bef he w: 
came-the purchaser of the plantation at thif 3. 
time in the possession of the defendant, buf petiti 
which, by the terms of the sale, he boumi§ |W! 
himself to deliver on the first. day of Jani eourt 
then next ensuing. of the 


The petition states, that the defendant il , petit 
gally and tortiously refused to deliver to theg trans 


plaintiff the property which she had puky the s 
chased; and that since the period of his ; stipu 
fusal the buildings and improvements haveg giver 


a es, 
ie ~ Sa 
eee 


‘¢ission of the sale, and demands 8000 dollars, wee 
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the sale referretl to in the petition, it was 
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b ~ East’n, ic 
been consumed by fire. She prays for a re- 5 pee District. 


the damages sustained by herinconsequence 4*4* 
of the failure of the defendant to comply with Bavon. 
his contract. 

» The defendant Witte 


1. That by the twenty-second article of the . 
transaction referred to in the. plaintiff’s peti- 
tion, the present cause, if any exist, ought to 
be inquired into and decided by arbitrators ; 
and that the defendant has been always ready 
to answer before that tribunal, which alone 
has authority in the premises. 

2. That the matters and things set forth in 
the petition, have been already decided 
against the respondent, in an action wherein 
he was plaintiff, and the petitioner defendant. 

3. And lastly, that all the allegations in the 
petition are untrue. 

) When the cause returned to the district 

eourt, the plaintiff moved and obtained leave " 
of the court, to file a supplemental or amended : 
petition; in which she stated, that by the 
transaction as well as the process verbal of 


stipulated, that endorsed notes should be 
given for the purchase money of the immo- 








June, 1826. 


ABAT 
vs. 
Bayon, 


East'n. District. veables sold to the satisfaction of the vendoig, | 
~~~» but that the petitioner was not obliged. to give the; 


_to deliver the plantation complete, at the time 
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her endorsed notes, because by other stipulg 
tions in that transaction, séveral acts weré {ig 










be done by the defendant as a condition. | ta 


precedent, to the delivery of these obliga 
on her part. oe 
This amended petition was objected tog | 
the part of the defendant, as a 
nature: of the action; and in the points:fileg 
in this court, this change is stated to be, that 
in the original petition the sale is allegedi 
be conditional, and by the amendment. it 





stated to-be unconditional. a | 

The original petition, so far from setting out 
a conditional sale, avers an unconditional ong, 
The amendment discloses a condition; ‘buf 
avers, that there were other conditions to be’ 
performed by the defendant antecedent 
that which the plaintiff was to execute) aid 
that, consequently, the obligation on the part 
of the former to deliver the plantation, was 
complete. This amendment made no change 4 


in the substance of the action: it was only. Mog 






setting out the facts on which the plaintiff had 
a right to consider the defendant’s obligation 





































_}) true, and that he had not neglected or refused 


eee ee ee ee ee ea ee es ee eS 
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specibed i in the contract.. We therefore think, Rat's. Distries 


the.court did not err in-receiving it 4) 3 wee 
_ The defendant filed anamended-angwer,in “= 





- qhich bestated that all the ee Baros. 
‘fained i in.the supplemental. petition were unp- 


be 


to comply with. the conditions stipulated. in 
the: transaction... He also offered two pleas, 
which were rejected. by. the. court, and the 
decision which refused them, forms. the matter 

of the second. bill of exceptions: The first of 
these pleas avers, that the plaintiffi is indebted 

to the defendant as liquidator of the partner- 
thip in the sum of 12,000 dollars, for articles 

by. her purchased at the auction of: their 
property, for which he prays judgment. _ 

The second demands judgment. for 2000 
dollars against the plaintiff, the-amount,of. ~ 
the penalty stipulated in the compromise of 
transaction, for the non-compliance with the 
conditions. therein expressed. 

The judge decided correctly, in refusing 
permission to the defendant to file these pleas 
because it. was. changing the substance of the 
issue joined; which cannot be.done in an 
amended answer. Code of ‘Pragtice, art. 420. 


The counsel for the appellant has. contended, 
Vor. wv. (n.s.)  , 66 
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East'n: District: that this provision of the Code applies 
re th cases where the defendant seeks tos nm . 
the . answer, without . ‘the - plaintiff h 
amended. the’ petition but the words. : of: 
law embrace all cases, and we cannot.¢ 
any» As: the. plaintiff: is. ‘prohibited «f 
altering’ the substance of the action “hb 5 
eo we: know no good, reas nN 
the defendant should have more. liberty ao 
change thexsubstapce of the defene " a} ead 
answering that amendment, than‘he would) 
adding. to-his-answer, to.the ie-tiaee 
The-third bill of exceptions is. tal mt one 
decision :of the judge a quo, rejecting Yo. 
documents, The first of which was tosh 
that the.defendant had, in pursuance oft 
transaction or “compromise, entered into > h 
the plaintiff, furnished security for the liquit 
tion.ef the partnership affairs : the seec di "i 
establish that the: petitioner had recognised 
the defendant’s capacity.as liquidator. 
To understand the force of this objec 
gd the correctness of the opinion of @ | 7 
court, it is necessary to recur to thei ust < 
ment of compromise on which this suit 
originated....According to the stipulations | 
that» compromise, the land mentioned in ‘ a 
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ini wae pollap siiliale, and: the plaintiff cesta Diss. 
D | became thé purchaser. ‘The proces verbal of 

| the adjudication states, that the land Was sold 
1 ofthe condition that the ‘plantation was to be’ 
| ) delivered on the first of Janaary then next en- 


moveables, and giving their’notes e1 er 


' F Bithe satisfaction of the sellers. Tt *ninderk 


: 


i 


4 


4 


part of the  compromisé that the partneréy if 


| they: purchased” at the sale; stiould fet ree 


ceive possession of the property until they 
stated who were their. ‘endorseré, and stich 
| tndorsers: were approved. The defence set 
up’in this case,'is, that the: ‘plaintiff did not 
comply with the conditions ‘on ‘which she 


ae 
Apa® 
8 
Bayow. 


| purchased, and that, consequently, ie Welen- 2 
| dantwas not in fault-in “hot delivering the 


b sd 


plantation. she SOT ees Sa 
In opposition to. this, the plat contends, 


‘| that she was not obliged to give her notes, 


j by “the seventh article of the com- 
as the defendant was appointed liqui- 
J} aitor of the. succession, on the condition that 
_ he should give a sufficient surety or mortgage 

“the faithful settlement of the partnership 


| ‘alti, She further contends, that before tte 


time of delivering the plantation, the defen: 


~~ 





eee ae 7 


Eést'r District. dant had failed in andthier obligation i 0 
Kh a on him by the compromise? to furnish 
. 4? every threé mofiths'a statement of tt 
Baxos. gress -he was cating “te in the oe rene 
. partnership: deck 
‘We think, the ‘court did tiot err in re 
to receive the*évidence offered of the 4 
dant’s compliance with the conditions 
posed “on biin “by ‘the compromise: a 
instrument. ié-very informal: it is.‘pay 
no one # andthe surety does not* bind tin 
self that the defendant. will: figuidatd 
affairs of the ‘partiership, but’ that’ e% 
pay the debts due; which was only’a paitt 
the obligation imposed on him. * ‘a 
As‘to the other document mentioned in 
bill of exceptions, - it was wholly immated 
and, therefore, though the court wou r 
have erred in admitting it, the cause canhil 
be sent back because it was rejected. » Itt 
stated in the bill of exceptions, that the papa 
was offered as evidence of the plainti ad ; 
mission; the défendant was liquidator ol the 4 
estate. The amended petition admits thatie} 
was appointed, and charges on him, a 
breach of duty, that he failed to rende 4 ; 
an account every three months as he Wa 










be 
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Fe con ape se Phe’ defendent 
a _ requested the judge to" charge the jury, that 
Wij] the obligation imposed-on him by the compro- 
! mise was a-dictinet. and independent obliga- 
on’his part of the breach, of which the 
plaintiff could take-no advantage : and thiat 
is violation of the contract,was no justification 
of her failure to comply with: the -terms on 
the which she. had purchased the-land. The 
vil jedge.refused so to Charge the jury, and the 
defendant.excepted. ©... - 

According tothe compromise,‘the atin ant 
was appointed liquidator of the partnership 
affairs, on condition that he furnished security 
for the faithful discharge of the trust. Healso 
bound himself to render every three months, 
am account of his administration. He failed 
to comply with these stipulations on his part, 
ad. and’consequently had not a-right to. settle the 
th] affairs of thefirm. His having iri point of fact 
mia proceeded to do so, without complying with 
Gj] the conditions on which the power.was given 
1 tohim, makes his case worse, ‘and the plain- 
fiff’s stronger: for when she saw him not — 































oe 


cases iv sue sdPReue cout - 


swict. Only failing togive: the security which i . 
, promised to. do, But also going on to’ éol 
the moneys~due the partnership, ‘she hi 
the: apprehensions, such conduct must 
sarily excite, an additional feason notte 
pardise her interest still further, and te 
on her legal rigtits. She was‘not-in fault 
not giving hef notes, for thé diahenidant a 
not “have = legally: demandéd them unt i 
furnished-éecurity. He is therefore respe 
ble for the consequerices of failing to cot 
with an agreement, which he comm ne 
violating: ‘The ‘plaintiff did every thing’ 
equity could-require- of her, and more thai 
law she’ was boutid to do. She’ placed nol 
in the hands of the parish judge to secured 
defendant, in case the amount she had-pi 
chased, should om the settlement appeartol 
more than her share, | 
‘The defendant has insisted, that the cout 
erred, in sustaining a-suit for a single item@l 
the accounts -between the parties. 
action is not an account, and the prine iph 
relied-on can-only be invoked by those w 
are acting legally under an appointmel 
Here the defendant was in his’ own wrom 
he had-no right to take on him the liquid : 
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until: he cottiplied. with the. condition-on East's. District 

; the. power was conferred, and without roe og 
ition it is evident it would not | have 
ferred. The consequence of entering 
poffice either public or private, without 
per authority, is,.that he who does so, 
s himself to all.the coms 


the:p sintiff ’s damages at $3000; the last -has 
wliniated them at $3,500. . We think the 
roof supports the verdict, and do therefore ; 
adjudge, and decree, that the judgment of the 
district court be affirmed. with costs, 

free ; | 

» Morel for defendant. 


by 


bit a oe DICK vs. REYNOLD'S HEIRS & AL. 
 F ve he M 
j Aeros from thie couse of the first district. 


' Bion, J., delivered the: opinion of the ona suit « 
gainst the sure- 


mi court’ The plaintiff charges that. the de-ties toa mar- 
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i ae being. marshal of the Uni a 

aon i for the ‘Louisiana district, neceine ~ 

be sl treasury ofthe U.S.and sundry pe 

= no ra »’s veral sums of money for the salary waits 

Pew Se vte the plaintiff, attorney of the United S$ 
fees collected, it the same district, \ which. he never acc 


is no’ defence 


that the plain- for. The, suit . is instituted on ie. de 


tiff’s claim a- 


gainst the Uni- ed’ 8 official bond... ~ 


ted States is un- 


inspalead. . The court of the. Gre distriet ponaaitadl ss 




































mel court 
plaintiff, being of opinion | that the action ¢ ould | Yayor 
not lie, because the obligation of disbursig fray he 


the public. money was contracted with the bis fav 
United States, and they alone can avail them, party, 
selves of any. breach of the condition cic States 
marshal’s bond, .in relation. to such disbui RT bond te 
ments. The plaintiff appealed. cis conditi 
It is slang Heat if the deceased, as marshal, a 
received the salary of the plaintiff fromthe} j:.. 41, 
treasury of the United States, and the fees dittnin 
due him from the clerk of the court of t dinedi 
United States, the defendants did bim an in- atid he 
jury by retaining the money, and this injury} The 
was a breach of the condition of hig bond» | ia 

As to the deceased this obligation, though 















. 







| shal to 
enforced by the bond, arises independen HY duty to 
from it, from the very circumstance of hi8 | s¢orne 


Von. 
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7 ebligation to pay.it, and on this. the law 
jaises'a promise. ~ 

As to the sureties, their obligation is said to 
~ se from a written engagement to which the 
e aintiff is not a party, and that the parties 
alone undergo the obligations, and acquire the 
| rights resulting from a contract. But this 
| court have recognised in the -case of the 
Mayor & al. vs. Batley, 5 Martin, 321, that one 
iiay have a direct action, on a stipulation in 
1 tis favor, on a deed to. which he is not a 
=| party, and that the congress of the United 
ie States has given the right of suing on the 
1} bond to any person injured by a breach of its 
J] condition. Ingersoll, 117. " 

It is vain to contend that the deceased has 
not impaired the plaintiff’s right to demand 
his salary from the United States. This is 
certainly true; but one has often several 











and he may exercise either. 
They further urge, that at the time the origi- 
at nal law was passed, which requires the mar- 
| shal to find bond, it was not that officer’s 
} daty to receive and pay the salaries of the 


Z attorney ; but the fact is, that the latter law 
VoL. ty. (N. 8.) 67 











peceiving the plaintiff’s money, which created East’n:District. 


June, 1826. 
Ie 
Dick 
v8. 
REYNOLD’s, 
HEIRS & AL. 


remedies at once existing on the same right, . 
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_ Distriet. making that his duty, was passed befonpiig! 


vs. 





, othe 


we-w bond sued on was given. It, therefore, wag, 





~ Dice given as a surety for the faithful payment of | 4 jod 


REyNOLD's : " : 
unme & az, Such monies thereafter received, and. the 






col 








nonpayment of them was a breach. of j 






It is therefore ordered, adjudged, oudelll 


creed, that the: judgment of the district court 


be annulled, avoided and reversed; the nop 
suit set aside, and the case remanded fo 
_ further proceedings, the defendant and ap 
pellees paying costs in this court. i 


Smith for the plaintiff, Grymes, and Conta 
for the defendants. 


—— 
“$e; 
BEDFORD, BREEDLOVE & ROBESON vs. JACOBS, 


Appeat from the court of the first district! 
ei 


The actsofa Porter, J., delivered the opinion of the 


arty are good ae 
eridenee -when court. The contest between the parties’ to 


they make apart He 
sd cane this suit has: grown out of a sale of tobacco, 


ae be wovea, made by the plaintiffs to the defendant. The 


for three days 


after judgment receipt of the property is not denied, but the” 


is pronounced, 


thoughthe cause price is disputed. ’ ‘ip 











) 7 fess the 
condition. ~ pci 


ing, the 
oWe | 


the test 
tiesto : 


- prsta, a. 
- gocal a 


Where 
tract, t 
parties 
altendi: 
ofthe d 
parcels 
Weight 

ite d 
right to 
Worth. 

thier, vc 


~The 
the def 
‘the tob: 


count ; 
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; “here are several bills of exceptions on the East’n: District. 
| jecord: the first was taken to the opinion of [aa 
hie judge a quo, permitting the plaintiffs, who a 

sre commission merchants, to prove by a wit- 


RoBesoy 
‘fess the amount which they had paid to their __7“°°?* 








vs. 


“pineipals, the same day, or the day follow- has rata se 
ing: the sale to the defendant. 

» | » We think the judge did not err in receiving 
t | jie'testimony. The declarations of the par- 
b | tiesto a suit, when they make a part of the res 
t 

. 





| gesta, are good evidence; and acts so unequi- 
goal as this, are still less liable to objection. 
* ‘Where witnesses are not present toa con- 
] tract, the real meaning and intention of the 
parties must be gathered from circumstances 
atending the transaction. Thus the conduct 
ifthe defendant, when he received the bill of 
parcels, was properly given in evidence. The 
Weight to which such proof is entitled is a 
» | qiite different question; but the judge did 
| fight to let it go to the jury for what it was 
} Worth. Phillips on Evidence, 218; Evans’ Po- 
| thier, vol. 2, 285. : 

’The second bill of exceptions states, that 
thedefendant offered to prove that he bought 
‘| thetobacco as broker, and not on his own ac- “ 
fount; that this proof was objected to, unless 








CASES IN THE SUPREME COURT 


East’n. District. it was first proved, that the names of thep . , 
or cipals, if any there were, were communic ted 
Beprony, to the plaintiff, and that the judge sustaing) 


BEEDLovE,& 

Rosesos the objection. callie 

Janene. The ground assumed, as the hacia of th in on 
objection, is certainly correct. An agent cag, : 
not discharge himself from responsibility, oy } gy 
the ground that he acted for another, in 
ing the contract, unless he shows that hee 
municated_ to the party, with whom heg 
tracts, his situation as agent, and that, 
acted so as to give a remedy over agai 
principal. But this principle of law was, 
plied too rigidly, when the defendant 
told he must make that proof in a partic 
way. ‘Two things were necessary to bee 
blished, the declaration that the defendath 
acted as agent, and the names of those,f 
whom he acted. Now the proof of oned f sil gis 
these facts must necessarily have preceded | gen 
the other; and the most natural order in wh ch ts N 


they could have been presented to the cou iti 
was, to show, in the first instance, that they: 
defendant acted for others; and next, the he, he 
communicated the names of his_principalapquesti 
If, after establishing the first, he had failed! a 
make out the second, his case would ha ‘i 
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n the common one of a party in court: not East’n. District. 
sing able to prove his'whole case; but there eS 
asino obligation on him to first give in evi- Mie acs am 

Tience the names of his principals. If he had %°2=s° 
Jn menced with that proof, it might have 740% 
: eet objected with the same force, that he 
‘ should first show that he communicated to 
| beplaintiffs, he was acting as broker. - 
| ‘But though we are satisfied the judge erred 
) ipprescribing to the defendant the order in 
ich he should introduce the testimony, the 
estion recurs whether the cause ought -to 
Weremanded. It is clear that the defendant 
stained no injury by the opinion of the court. 
Tbe had proof that he communicated the 
4 ‘mes of his principals, he could, under the 
ob teision: made, have offered it, and it would 
ba been of as much service in that way, 
f | if given after he showed that he acted as 
gat. .The whole dispute in the court be- 
i, on this point,, appears to have been one 
Horm; and it adds another to the many 
aples we have, of the zeal of parties, or 
ir-counsel, at the trial of a cause, raising 
(Mestions which are of no importance, and 
; irdening the record with matters ‘that 
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East'n. District embarrass the investigation of the points’ . a 
June, 1826 
w= which the case really turns. 
Bantanratit The jury found a verdict for the plaint 


Rosson and the defendant moved for a new tf 
Jacovs. The court refused to permit the motion tol i 
filed, because the same had not been mai | | 
within three days after the verdict was ren | 
dered. a 
The correctness of this opinion depends 
a correct interpretation of the rules in’ oi 
Code of Practice, on the subject of new | 
The 54 1st article provides, that “when a cane 
has been tried by a jury, and such jury have 
given a general verdict, the court must give 
judgment pursuant to the same within thre 
days from the time such verdict-has been én 
tered on the records, unless a new trial hia 
been granted.” The 558th article statey 
“that the party who believes himself aggriew 
ed by the judgment given against him, wij 
within three judical days after such judgn eit 





has been rendered, pray for a new trialy@eey 
And the 546th article declares, that “the je ze 
must sign all definitive or final judgmenia} 
rendered by him; but he shall not dosoan il Ei 
three judicial days have elapsed, tow 





ae 














OF THE STATE OF LOUISIANA. 


| ‘omputed ey the day when such judgments East's. District. 
were given.” , saa 
} (These provisions contemplate judgments Poe 


} rendered by the court ona verdict; and judg- o™™se™ 

| jpents given by the court, without the assis- /4°°** J 
fance of the jury. In both-cases the court 
must.pronounce judgment three days before 

itissigned. But in regard to new trials, they 

weem to be distinguished. In cases where 

thecourt hears the testimony and decides the 

facts, the party cast cannot move for a new 

trial until the court pronounces its judgment, 

and that motion must be made within three 

days. Where the jury decide the fact, the 

uticle first cited recognises the right to move 

for anew trial before judgment 1s pronoun- 

ced;,and that judgment must be given within 

thiee days. But both judgments-are subject . 
tothe rule contained in the 546th article ; that 

i,they must be pronounced three days before 



















$$$ _______= 


} they are signed. The question is, whether 
j the tecognition of the right to move for a new 
| itiahafter verdict, and before judgment, takes - 
_the:case out of the general provision, that the 
party aggrieved has three judicial days after 






"judgment is rendered to move for a new trial. 
We think it does not. The words of the law. 
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East’n. District. authorising an application for a new *triabgg 
June, 1826. “ae 
as «any time within three days after judgme em 

Sanaa brace judgments rendered on verdicts, as well 


Rosrson as those given by the court alone. Thea 
Jacons. gument ab inconvenientt. is not so strong, a 
authorise this tribunal to make an excep! ial 
where the law has made none. It is true, that 
as the court must give judgment in conformity 
with the verdict, it would seem almost useley 
to.give the party a right to move for avnep 
trial, when he did not solicit it after the ven 
dict. But there may he cases where the judg. 
ment of the court does not follow the verdiey 
and it may have been for such cases, this:ph 
vilege was allowed. The instance before 
is one of them: the verdict finds a certain sug 
and on the amount found to be due, the cout 
has added interest. The alleged error inde 
ing so, is one of the grounds laid for a ‘ 
trial. 
a 
It is therefore ordered, adjudged, and d 
creed, that the judgment of the district cui 
be annulled, avoided, and reversed, and thi 
this cause be remanded to the district co ‘ 
with directions not to refuse bearing the my 
tion for a new trial because it was not matt 
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within three days after verdict; and it is fur- East’n.District. — ~ 


June, 1826. 
ther ordered, adjudged, and decreed that the Y= 
appellee pay the costs of this appeal. Bes 

RoBEson. 


~ MCaleb for the plaintiff, Whittelsey for the — Jacons. 
defendant. 


noe 


TAYLOR vs. HOLLANDER. 


AppeaL from the court of probates of the 
parish and city of New-Orleans. 
% 
Porter, J., delivered the opinion of the wen an ex- 
court. This cause presents two questions. 
1, Whether a creditor who isnot put on 


ecutor has be- 

come insvulvent, 

the court of pro- 

bates retains ju- 

risdiction of ac- 
tion against him . Se 


rate suit against him before the proceedings lee ce gn 


are homologated. oe a 
2, Whether the executor of an estate, who pre ugeret 
becomes insolvent, is suable before the court °°" *™"""" 
of probates, or that where the concurso is 
pending. ' 
1. The creditor who is not put on the bilan 
may bring a separate suit, because he is not a 
party to the proceedings, and is presumed to 
be'ignorant of them; but as soon as he is in- 


formed by the answer, that the concurso is form- 
Vox. iv. (N. s.) 68 


easnSBaes 22242 2 





the bilan of an insolvent, can bring a sepa- 






wet £28 2 








East’n. District. ed, the cause must be transferred to the coy 


HOLLANDER. insert, the creditor’s name in the bilan, may 
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where that action is pending, and be cum, 
lated with it. The neglect of the debtor " 





be cured at any time before the tableau 
distribution is homologated. The law bay 
conceived it a less inconvenience that th 
creditor should be deprived of the right¢ 
voting for syndics, than that separate suit 
should be carried on at the instance of pari, 
cular creditors. Salgado. a 
II. The court of probates has exclusin 
jurisdiction of suits brought by minors agains 
executors for the settlement of their accouni 
and the payment of the sums which mayik 
due on that settlement. But the law provide 
that when an insolvent has filed his bila 
and obtained an order fora stay of procee 
ings, all actions must be cumulated before th 
tribunal where the suit in concurso has cop 
menced. To reconcile these apparent eo 
tradictions, it is necessary to distinguish: 17 
rule that all suits should be cumulated befir 
one tribunal, must be understood where tit 
insolvent is sued in his own right, and not® 
the representative of others. Where 
object of the action is to make him accou! 
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in his capacity of tutor, curator, or executor, East's. District. 


and hand over property existing in kind 


_ which belongs to those he represents, there 


the probate court does not lose its jurisdic- 
tion. The judgment cannot affect the credi- 


tors, for the property in his hands belonging 


to others, did not, nor could not, make a part 
of that ceded. It is, therefore, not necessary 
it should be carried contradictorily with 
those who have claims against him in his own 
right. 

There is some difficulty in applying these 
principles to this case. The plaintiff prays 
that the defendant may render his account as 
executor, and deliver up certain notes and 
obligations belonging to the estate. Of this 
claim we think the court of probates retained 
jurisdiction, notwithstanding the suit tm con- 
curso; the petition, however, goes further, and 
prays for judgment against the defendant for 
asum of money. Of that claim, the court of 
probates after the failure of the executor, 
could not take cognisance; it could not after 
that event give judgment against him in his 
own right. Such demands must be settled 
contradictorily, with the other creditors in the 
court where the proceedings for insolvency 


June, 1826. 
Pryw 
TAYLOR 
vs. 
HoLuanDER. 
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East’n. District. ATE Carried on. 
June, 1826. 
Pay 

TaYLor 
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to the others in the petition, did not take 
from the court of probates the right of adjug, 


HouLanpEn. cating on the other matters therein contained, 





of which it had jurisdiction; it should haye 
proceeded with the cause and decided 
those parts of the petition of which it cou 
take cognisance, and rejected the rest : iteom 
sequently erred in sending the case bela 
the district court. A 


It is therefore ordered, adjudged and de. 
creed, that the judgment of the court of pm 
bates be annulled, and reversed; and tha 
the cause be thereto remanded, to be pro 
ceeded in according to law, the “PP 
paying the costs of this appeal. 


Hennen for the plaintiff, Peirce for the de 
fendant. ; : 


But the joining this demand 
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East’n. District. 
MARBURG vs. CANFIELD. June, 1826. 
: Pra 
G 
| Appear from the court of the first district. vs. 
\ CANFIELD. 





_2°7 SS Se FS 








Matuews, J., delivered the opinion of the. Aninterest in 
court. This suit is brought to recover from suit, alone ren- 
the defendant the sum of 387 dollars 60 cents, at F. 
which is alleged by the plaintiff to be due to sclnnlltere wre 
him on account of cotton sold, for his benefit, Actes 
by said defendant. it due diligence 
_ The answer contains a plea in compensa- oniect tn, anil 
tion, founded on a payment made by the de- dorsc. 
fendant, of debts due by the plaintiff to other 
persons, as being properly chargeable in ac- 
count against the latter. After hearing the 
evidence offered by both parties, in the court 
below, which was received in opposition to 
several bills of exception, the judge gave final 
judgment in favor of the plaintiff, from which 


the defendant appealed. 


The contest between the parties arises out 
of a bill of exchange drawn by the plaintiff in 
favor of Canfield & Hill, on Stackhouse, who 
accepted it, and made several payments to 
the holder, Gascoign, who held it by regular 
endorsement from the payees. In the present 





the event of the, 
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East’n. District. Suit, the acceptor was offered, and received 
wa 48 a competent witness on the part of the 


plaintiff, to prove full payment of said billy 


CaxFIELD. and to this testimony a bill of exceptions wag 


taken by the defendant, which, according't 
the examination we have made of the case, iy 
the only exception that requires investigation, 
The objection to the competency of the wit 
ness, is founded on alleged interest, in conse 
quence of his obligation to pay as acceptor 
In relation to the competency or incompe 
tency of witnesses, on the ground of interes 
the most approved rules on the subject seeq 
to exclude such persons only, who are direetly 
interested in the event of the suit, and an 
called on to support that interest; or where 


the verdict and judgment, to obtain which 


their testimony is offered, would be admissible 
evidence in their favor in another suit. The 
judgment in the present case, does not ne 
cessarily affect the interest of Stackhouse, 
the witness. If the defendant be defeatéd in 
his plea of compensation against the plaintiff 
the witness is still liable to him on his accep 
tance, which liability will not be affected by 
the judgment in the present case: if, on thé 
contrary, the defendant succeeds in mai 
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taining his right to compensation, then the East's, Diatrit, 
wituess remains under his former obligations vw 
tothe drawer of the bill, and no more. See — 
Chitty on Bills, p. 528, Am. edit, 1821; and CA¥#t8E2. 
Philhps’ Evidence, p. 44. 

. We are therefore of opinion, that the judge 
a guo did not err in allowing Stackhouse to 
testify in the present suit: his testimony 
proves payment in full of the bill of exchange, 
made in various manners and at different 
times. The truth and reality of this pay- 
ment is not disputed, except as to one item, 
which the witness states was made on a note 
of one Carroway, payable at the bank in 
Woodville, and was received as payment by 
the holder of the bill, Gascoign. 

The weight of evidence, as it appears on 
the record, is, perhaps, opposed to the truth 
of the assertion, that Carroway’s note was 
received as actual payment, and operated 
"immediately a discharge of the bill pro tanto ; 
but} the whole testimony taken together, 
shows clearly that such a note was received 
by H. Jackson & Co. as agents of Gascoign, 
to be collected, and the proceeds appro- 
‘ priated to the payment of Stackhouse’s ac- 


ceptance. It is also equally clear, from the 


oe ee. F &§ Se 8 2 ee. TK SSE ee. FS Fe 
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Rasta: Dini. evidence, that the agents of the holder of the | ae 


aa a 


MarsBurG 
vs. 


CANFIELD. 





‘for the amount; and it must now be cor 1 
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bill were guilty of great Jaches, or g 
negligence, in not using the proper 
collect said note, and giving due notice tog " me : 
endorser thereon, who was Stackhouse, ¢ .y | 

acceptor of the bill held by Gascoigne 
whom he intended that said note should e 
a payment. This negligence of Jackson & Cy 
must be imputed to their principal, the holdg 
of the bill. Although, probably the 4 a 
was not in the first instance received as a pap 
ment, yet the laches of the holder has 













them responsible to the payee and endor et 






dered as so much paid on the bill, whie 


was intended to pay. The principles hereip 






recognised, are the same as those on which aidt*t 
the case of Penn vs. Poumeirat was decided, taf 
Vol. 2, p. 541. | | they 


From this view of the case, it is readi 
seen, that there is no necessity to ail 
any other points made in the cause. 91 

It is therefore ordered, adjudged and de 
creed that the judgment of the district cong 
be affirmed, with costs. i 

Preston for the plaintiff, Hoffman for 4 ‘| 
defendant. Pi 
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jf eg BRRTHOUD ve. BARBAROUX., on TOSS 
a we 
Arpeat from. the court of the. first diate, . 
RRAhows. 






“Porter, ‘S; deliveréd “the “opinion ‘of ie Agpenean 


are to be con+ 


w bet: The petitioner states, that at the re- strued according 


» to the intention 


quest of the» defendant “and one Eugene oa ee. ‘ 
# Sheridan; he eudorsed two fiotes of Sheridan may be given of * 7 
for 1850' dollars each, “which *were'delivered aphe -h _ 
‘{o a certain Jathes Wood: that in conse- clog gg 
| quence of this endorsement, they jointly’ cove- 
nanted with the” petitioner that they Would 
case the money due on these notes to be 
paid to Wood or his assigns; that ‘they 
would at all times save the petitioner harm- 
less, in conseqtence of his “endorsements ; 
aid,*that they would constantly keep a cer- 
tain 8téam-boat, called the “Superior, ‘which 
téy iad conveyed tothe petitioner, insured . 
against’ all risks, of in default’ thereof, it might 
bé“lawful for“him to ‘insure’ her at their 
e. ' , : 
‘The ‘petition avers, that neither Sheridap, 
nor ‘the defendant has complied with his 
) | agreement; that the plaintiff has paid the 
" itturance of the ‘boat; and° that they have 


“ | neglected to pay the notes, although they are 
OL. IV. (N. s.) 69 



















iin he 2 


CASES iN THE SUPREME COURT 


East’a, District. long since due ; and that the petiti 


Fane, 1826. 


~~ been called on’ to”pay the same. 
aoe cludes ‘by praying am attachment a 


Randith 


vf. property of Barbaroux, and judgment ag 
him for the sim.of 3853 dollars 75 


The: answer of the defendant. plac 
defence’ on- several grounds. a 
1. That the plaintiff has paid nothi 
Wood; and-that the latter through negligt 

has lost recourse on the former. 

2. That the petitioner took a mort 
the steam-boat Superior, and must exe 
his right on it before he can have recour . 
the defendant. ' 

3. That by the laws of esate 
the contract was*entered into, the | 
of the notes mentioned in the plaintiff's pe 
tion, cannot resort to the plaintiff and @ 


dorser, until they have prosecuted the.makeny 
Sheridan, with dae diligence, to insolvendiigy 


4. That the plaintiff; and the assigns 
the endorsee, Wood, are colluding tofethe 


to Gaivse the security:the-defendent has gia. 1 


to inure to the benefit of the assignees d 
Wood. a? sa . ‘ 
5. That the ‘plaintiff has noW proper 
his hands belonging to Sheridan, the mali} 
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ofthe notes, and that this property must be East's. District. 
3 June, 1826. 
‘discussed before judgment can be had —- nw 
the defendant. ee i , Sue 
The plaintiff filed a senna sities Banbanovx. 
in which he stated; that at the commence- oe 
nent of the suit, he had paidone of the.notes “- 
mentioned in the petition, .and that-since the 
institution of the action. hehad paid the-other. 
im | ©The defendant. answered»this»new allega- 
-| tion, by denying the truth of it; and furtheg 
alleging that the plaintiff had received-from 
the steam-boat Superior on account of Sheri- 
dan, upwards of -2000 -dollars, which more 
than pays the money advanced -by him on 
]‘ account of insurance. ae | 
The court betow gave potions nace the 
defendant-for the, sum paid by the plaintiff 
@| for-insurance, and his commission«thereon; 
| but rejected the demand-on account of: the 
te n0tes:...The- defendantappealed; and» the 
@] plaintiff in this court has. prayed, that the 
wn be amended,so as to embrace 
3 amount claimed inthe petitions 
The first-question is in respect to the cor- 
tectness.of that part of the judgment of which 
ke}. ‘he:plaintiff complains, and in this we are of 





iss RULES st mai. . se 


ie... 
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oe opinion, the judge below has not erred... "i : oi 
ome words of the-covenant are, that the defendant} gon 
Beatsove (and-Sheridan) will cause “the: said seven 


BanpaROyx- sums of money due: and payable by tt 


notes, to bexpaid to the said Wood orvbhig 
- assigns, aecording to the tenor and effe 7 
the said notes, and. that»they will at alltime 
save the said Berthoud harmless froma 
damages, costs~and charges, which hevtiy |. 
systain in consequence of his endorsement 
made as aforesaid.” oO F8 
- According ‘to the laws.of the country 
this covenant was madeyas in our own, 
nants or agreements-are to be construed 
cording to the intention ofthe partiesiag 
collected from the whole context of the insti: Sher 
ment, ex antecedentibus et consequenbus. ‘Dhe} woul 
whole of this*contract, taken together,deaves| such 
tio doubt on-our minds, that the understanding attac! 
of the parties was, that Berthoud should ot Fh 
have » to call-on the defendant andi] witne 
co-obligor until he paid-the notes. Thelllie ain 
payment: to Wood, could’not give an actiog] quest 
unless the plaintiff-.was injured by it; an¢ na | White 
constat that he was, for the holders of 1] produ 
notes may have failed ‘to give him noticel@iy dence 
endorser.. To»permit him to recover 109 f we'a 
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might be authorising him to recover a sum Of East’a District. 


at money; which he may never be obliged to-pay. ae 


See'the’ease of Browning vs. eve a Bentuoup 


and Puller, 13...” * Py ce 

«On the trial, a bill of nntgitae was taken, 
which embraces the objections made: first, to 
a record offered in evidence on the: part of 
the plaintiff: and second, to-parel testimony, 
. orestablish the payment-of the insurance. ~ 
«The record was that of'a suit of Barle & 
Maurin against Sheridan, owner of the steam< 
poat Superior, for supplies and -necessaries 
furnished to thisboat, and was the best evi- 
dence that could have been offered to-show-a 
breachof that part of the covenant by which 
Sheridan and the defendant agreed, thatethey 
would pay.all charges against said boat;-in 
such a manner that no othereliens* should 
attach on her: “noe 

Phe objection taken*to the adits of the 


tig] witness to prove payment, admits there was 


Be 
Pianeta 


| ra given, and’ presents the very same 
“question as that decided in Spraggins: vs, 
White; It is impossible for us to say, that the 


the ‘production of the note would be better evi- 





#} dence than the testimony of the witness, for 
| wevare not informed that the insurance 













a 


end ‘dence against the defendant. See . 
| " Banwanovk. 663, and the authorities there éited...- 
* 


ae is 


itself, sithath- the receipt mold a al 





On tne:merits, ite contended on 
of the defendant,--that there «is. 
record that the plaintiff has. alin’ 
amount-advanced by him for the insur 


the boat. . This proof is.said to = 


in the recordof the suit of Sheridan ve: his 
creditors, introduced by the, plaintiff in eve 
dence; which record contains tac 
of Sheridan’s affairs, and‘makes no on 
his beingindebted to Berthoud: We-thiak 
too much weight ie attempted to Pree 
this proof. It may have_been i 
error, or he may have made a 













with the defendant to pay it: at-allevents,the | 


presumption creatéd. by the silence ofSheti- 
dan, cannot’ be allowed to destroy ‘the»posi- 
tive evidence*furnished, of the. existence: 
the debt, by the other»proof adduced. 4 
no Ons apo eerehanet the. | 
discharged, that therefore the defendant Jo 
Hot owes Sapteey yes egies 
But, the »point most relied on by, 


‘ a Ag 5 
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joo RS ARR es 
out of:the proceeds of the sale Buntnovn 7 
“ofthe steam-boat Superior.~The® facts, ‘as Bansahows a 
| they appear-in evidence on this point-are, that * ~y-4 
| the boat was attached “here at the suit: of 
| | Barle & Maurin, for sundties advanced-her} 
that*under the judgment rendered in that 
sait she was sold, and bought in by an-agent 
ofthe plaintiffs, who re-sold her a few days 
afier fot an advance of 1300 dollars. © 
“Phe defendant claims the benefit of this sale, 
_ owthe"evidence of the agent. But the whole 
‘ofthis evidence amounts to nothing more than 
a belief of the agent, that the plaintiffwill - 
low the defendant the benefit of the ad ee 
vanes made on the sale. He swears such 
was his intention in making the »purchase, 
though ‘he did not act under any» particular 
- jndtractions from the plaintiff; nor*has he re- 
— will authGrise himto say that = 
j erthoud will allow this’sdm asa credit'te — 
|. defendant.~: The*witness judges: so from his* 
| | general character; he does not believe=the 
| | . plaintiff had any other intention. < © er 
* ** H 
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Banta, District With the judge below, we are of opinion that creed 
writes no legal obligation arises. out of this transaéliog be aff 
Beemmoe? which.a court of justice:can carry intoveffeet, 

Bansakoux. We sit here to enforce legal,-not moral obliga. “" Wh 
tions. Putting»the case in the point of view defen 
most favorable-to the defendant, namely,that 
the plaintiff was informed of the intention with 
which his agent bought, though of that: there 
is no evidence, it amounts to nothing morethap App 
intention; and that intention may at.any.time 
be revoked, nor can. any one-claim the benefit: Mat 
of it. If indeed the defendant had-sufteteg | 
any injury, in consequence of the agents pur ne ‘ 
chasing with this declared-object, another | "i! 
question might have arisen ;~but no such thing tye, st 
has been shown. On:the contrary, the ageiit i i 
‘states he had no communication with any per fea 
son except the plaintiff’s attorney, and the tie 1 
person .to-whomhe re-sold her. Under the ‘a 
principle by whieh the credit for this moneyis,.| " P® 
claimed ; every thought of generosity or libe- ta | 
rality, which passed through a man’s mindy, meh 
might be drawn. from him by interrogetandll | *merb 
and converted into legal.obligations. — - é 

et " The 
{is therefore ordered, adjudged and de lp 
ae OP Vo. 
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7 ereed, that the judgment of the district court East’n, District. 


; ? 
be affirmed with costs. ! une, 1826 


BERTHOUD 
Whittelsey for the plaintiff, Preston for the Barsanonx. 
defendant. 
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FLUKER vs. TURNER. 
Apreat from the court of the third district. 


Matuews, J., delivered the opinion of the An obligation 


° i 6 a to A., which B. 
court. This suit is brought on a promissory the obligor pro- 


mises to settle 


note made by the defendant to the plaintiff, wit C.. is not 
discharged. by 


| which appears to contain double, or alterna- showing, in 


; ; ue ., suit by A. ae 
ive stipulations. As the peculiarity of _its ipinet’ th, tan 


expressions, creates the whole difficulty in cau 
deciding the cause, it may not be improper to 
state them at length. They are as follows: 

«Jackson, 17th October, 1821. I promise 
to pay David Fluker five hundred dollars, 
value received, on settlement of accounts; 
which I will settle with the representatives of 
Joseph Fletcher, deceased, at any time. 

(Signed) J. Turner.” . 


The present suit was commenced on the 


©} 2d of April, 1825, and final judgment ren- 


dered in January, 1826, on a verdict in favor 
Vo. tv. (N .8.) 70 
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East’n District. of the defendant, from which the plainti : 


June, 1826. ~ | tions I 
wm = appealed. cA Hfilme 
FLUKER ‘ fa 

> vs. is 

TURNER. The answer to the action contains two il 
r 

. grounds of defence : ; isi 

1. To the plaintiff’s right to sue; which 8) they | 


denied by the defendant, alleging that the » dei 
‘ , . 0 
note, taken entire, contains no promise to the ies it 
, . course 
for him, to Fletcher’s representatives, the ice’ 


amount specified, which the defendant states 


former, but is simply an undertaking to pay 


. dischia 
he has always been ready to do if required. ’ to 
2. That he still is ready to settle with the os: | 


representatives of Fletcher, who owe bit The 


more than the sum promised in said note, Rese j 

. Which is thereby compensated. ys 
The instrument on which this suit is based, tien 

acknowledges a debt due from the defendant Se - 


to the plaintiff, and contains a promise to pay his pro 
the amount to the latter, by settling it with, | ons; ‘ 
other persons, to whom he appears, from the ae 
evidence of the case, to have been at that ~The 


time indebted. It contains two stipulations: i 
deliver 


‘sence a 
_promisee; second, to pay or settle the amount fior's 


with Fletcher’s representatives. The obli- 
gation arising out of the first of these stipula- 


first, to pay the sum therein mentioned to the 


‘contain 
antil th 
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tif Fons might fairly have been dissolved by a East’n, District. 
: June, 1826. 
| falfilment of the latter, and those to whom the TH~ 


promissor bound himself to settle, might, in **5** 


"0 | , reasonable time, have legally claimed the 7°®™**- 
‘ benefit of the stipulation made in their favor. * 

S| They however seem never to have accepted 

, or claimed the benefit of that stipulation ; nor 


does it-appear that the defendant did, in the 
*Y | course of nearly four years, ever attempt to 
he make with them any settlement which would 


_ discharge the plaintiff from his obligation to 
pay to them, as their debtor, the sum speci- 
9 fed in the promise of the former. 

9 _ The question most difficult of solution in the 
If cause is that created by the part of the an- 
. | wer which insists, that before any right of 
t action accrues to the appellant, he ought to 
. have required the appellee to comply with: 
I} his promise, made in favor of the third per- 
, “wns ; aud that until such requisition on him 
: he is not in delay, (mora.) 


»The promise being made in writing, and 
delivered to Fluker (probably out of the pre- 
sence and not within the knowledge of Flet- 


nt . . 
: sher’s representatives) for whose benefit ‘it 
I 


‘tontained a stipulation, it is contended. that 
until they have an opportunity afforded them 





4 
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East'n.District. of accepting or rejecting said stipulation, by 


June, 1826. 


Pryyr—w 


FLUKER 
vs. 
TURNER. 





being informed of its existence, the obligation. 
to pay the plaintiff is dormant, and can only 
be awakened by a rejection of the benefit pro. 
mised to the third persons. We are however 
of opinion that the primary and substantial 
obligation is, to pay a debt acknowledged to 
be due to the appellant, and that the promise 
to settle with others is only a privilege granted 
to the promissor, as to the manner in which 
such payment might have been made. ‘There 


is no expression in the instrument which seems 


to require that the defendant should have been 


quickened in his undertaking, to pay or settle 


with the representatives of Fletcher, by any 
request of the plaintiff to that effect. It is true 
the time within which he bound himself te 
make the settlement was left indefinite, butto 
give effect to the obligation, it ought to be lim- 


ted to a reasonable time ; and three and a hall | - 


years were certainly abundant ; which space 
elapsed between the period at which the 
note was made, and the inception of this suit 

The record is burthened with much irrele- 
vant testimony, and as usual labors under 
many bills of exceptions, most of which we 
deem it unnecessary to examine, as the judge 
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_ aguo seems to have admitted all the testimony Exst’a District. 
- 4 June, 1826. 
offered on both sides, whether pertinent or, Grw 


impertinent; especially as the latter kind is 
such as could not possibly have had any in- 


. fluence on the decision of the cause. One 


only is thought worthy of notice, which relates 
to the competency of the witness M‘Mikin; 


wherein we are of opinion that the district 


judge did not err. ; 

The attempt of the defendant to discharge 
himself from the obligation to pay the plaintiff, 
by proof that the persons,with whom he agreed 
to settle, are indebted to him more than the 
amount which he promised to pay them, can- 


not legally succeed. If they had sued him on 


the promise made in their favor, a plea of com- 
pensation and proof of the debt pleaded, 
would have operated a discharge of his obli- 
gation to them, and consequently to the pre- 


- sent plaintiff?’ But he cannot absolve himself 


from the obligation, arising out of his promise 
to the latter, by offering as a set off debts which 
may be owing him from persons who are not 
parties to the present action. To admit such 
a defence would be to decide on rights with- 
out hearing the parties really interested in 


-them; and if allowed, could not avail the 


plaintiff after being defeated in this suit, in 
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East’n. District. one instituted against him by these third pep. 
June, 1826. 


PY wy 


FLuKER 
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TURNER. 
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sons as his creditors. A settlement and pay. 


ment, in terms of thé note, to the representa. 
tives of Fletcher, is the only thing whieh 
ought to exonerate the defendant from: pay. 
ment to Fletcher. If such he has made, jt 
should have been proven on the trial of the 
Ifit has not beep 
made, Fletcher’s representatives are liable 
to him for the amount, if they be really his 
debtors; and the plaintiff still remains thei 


debtor to the same extent that he was whey 


cause in the court below. 


the note in question was made. There is ao 
proof of such settlement and payment on the 


record, and consequently we are of opinion 


that the defence has failed, and that the plain. : 


tiff has made out his case. . ; 


It is therefore ordered, adjudged, and de. 
creed, that the judgment of the district court 


be avoided, annulled, and reversed; and itis” 


further ordered, adjudged, and decreed, that 
the plaintiff and appellant do recover from 
the defendant and appellee $500, with legal 
interest from the judicial demand, and costs 
in both courts. 
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East’n. District. 
June, 1826. 
_ DESTREHAN vs. DESTREHAN’S EXECUTORS. C~™! 
’ : DEsTREHAN j 
vs. 4 
aad D ’ : 
Apprat from the court of the first district. sxncurons. 


~ 


Martnews, J., delivered the opinion of the | Grand chil- 


dren coming .to 


court. The questions submitied to the court, the partition‘of 
’ their grandfa- 


to be decided in the present case, arise out ther’s _ estate, 
with uncles and 


of proceedings felating to an adjustment and 2uts, are nor 
5 obliged to col- 


partition of the succession of the late Jean lst fee 
Noel Destrehan: some are of fact and others aes 
of law. To understand them, it is necessary 
to state the situation of the parties to this 
suit, and that of their ancestor, from whom 
they claim to inherit. The widow G. N. 
Destrehan claims, as tutrix of her minor chil- 
dren iw living, and as heir to those who 
died since the death of their father and grand- 
father, a part of the succession of the latter, 
which appears to have been administered, and 
was finally adjudged to his wife at the apprais- 
ed value, as a partner in the community, and 
who is since dead. leaving as heirs the same 
persons who succeeded as such to her hus- 
band’s estate, with the exception of the pre- 
sent appellant, so far as she claims in her own 
right. 





East’n. ag 
~~~ Destrehan died before his father, leaving 


Dzstaeu4x dren, who were called to the inheritance of 
DEsTREHAN’S 
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The evidence of the case shows, that G. N 





* their grandfather, J. N. Destrehan, together 
with uncles and aunts, immediate descendaniy 
of the latter. The widow of G. N. Destrehan 
renounced the community of acquests aud 
gains in her husband’s estate, and, as tutrix gf 

her minor children, accepted for them bit 
succession, under the benefit of an inventory, 
The widow J. N. Destrehan, to whom had 
been adjudged the property which was hel 
in common between her and her husband 
previous to his death, attempted to bequeath 
and distribute the amount of her husband) 
succession amongst his heirs, and for that pup 
pose seems to have rendered her acqpunts tp 
the judge of the court of probates: to theg 
accounts opposition was made by the present 
appellant, which gives rise to the question 
now before the court, the most important of 
which relates to the charges against. the 
children of G. N. Destrehan, for advances 
made to the father during his life time, and 
which they are required to collate with the 
other heirs of their grandfather. The sum 
thus required to be collated, consist of several 
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of 9000 dollars; 3d. A note executed by his 


dollars, payable on the first of April, 
The opposition extended also to other charges 
against the estate of her husband, by Mrs. 
Destrehan the elder, which, it was con- 
tended were properly chargeable to herself; 
put, as the correctness of the decision of the 
court below, in relation to these matters, is 
not introduced, we shall not notice them 
further than to express our concurrence, this 


jadgment is also correct in relation to the 
item of 7000 dollars, which does not appear 
to have been established by evidence. In 
relation to the 9000 dollars, we are also of 
opinion, that the decision of the district court 
is, in point of fact ; as being proven by the oath 
of one credible witness, and corroborating 
circumstances, such as the will of the grand- 


made by him to his daughters, &c. 

The value of the’slave, which was estimated 
at 1000 dollars, and died before the opening 
of the succession of J. N. Destrehan, was 


properly deducted as having perished for 
VoL. Iv. (N. s.) 71 





far, in the judgment of the district court: that ’ 


father, and the evidence of advancements 
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jtems: Ist. A sum of 7000 dolls, 2d. One Easta. District; 


June, 1826, 
Py 


son, G. N. Destrehan, to his father, for 58,564 D®*™2™#4™ 


D 
1826, Derranear 
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East’n. District. Said Succession; but the judgment of the-dis: 


June, 1826. 
QrY=a» 
a 


pidbcemas' s 
EXECUTORS. 


_ ought to enter into such collation. 





“inheritance has been changed by the intte 
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trict: court having ordered the balance’ 
this item, viz. 8000 dollars, together withyy 
part of the amount of the note of 58,564:do4 
lars; “to be collated, the present appeal wa 
taken by the opponetits: and, it is now coq 
tended on their part, Ist. That they areing 
legally bound to collate any thing advan) 
to their father; 2d. That if they are compeh 


of the note of their father to the grandfathey 
Ly 

In support of the first position assumed 
the counsel of the appellants, he relies pring 
pally on the doctrine of the Spanish lawy@ 
laid down by Febrero, part 2, book 2, chap. 
nos. 26 to29. Admitting, that grandchildm 
who succeeded to the inheritance of thei 
grandfather, conjointly with descendants ia 
the first degree, and who had renounced'tht 
inheritance of their father on account oft 
being worth little or nothing, in consequent 
of waste and bad management by him, wer 
not bound by the former laws of this county 
to collate advancements made to their father: 
we are decidedly of opinion, that this ruled 


} 


lable by law to collate ;‘no part of the amoug [ 
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duction of the Civil: Code. Without under- cass. District. 


taking completely to reconcile: the apparent 
discrepancy between the 19th article of page 
148, and articles 27 and 28 in page 150 of the 
Code, it might be observed, that the first re- 
lates to the general doctrine on the subject 
of degrees of kindred and representation 


amongst relations in the decending line; 


whilst the two last are specific in their enact- 


"ments, and lay down rules clear and special 


with regard to the manner in which decen- 
dants must succeed to the estates of their 
ascendants. Allowing that they are at va- 
riance, the latter may be considered as ex- 
ceptions to the former: according to the 
rules of inheritance expressly declared in 
these last articles, grandchildren who partake 


‘of a succession together with children, come 
in by representation of their fathers and mo- 


thers, and take sure steps, &c.: if grand- 
ehildren come in by right of representation, 
they are bound to collate what had been given 


totheir fathers or mothers, although they may 


have renounced their inheritances. Civel Code, 
p. 194, art. 203. 

From this view of the subject, it appears to 
us, that a doubt cannot be reasonably enter- 
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tained as to the liability of grandchildren 
collate property received by their immediate 
parents as advancements made by their ag. 
cendants in the first degree. +N 

The appellants in the present case, must 
be considered as inheriting from their grand 
father by representation, and are therefore 
bound to bring back to the mass of his sue: 


cession whatever sums of money or other 


property may have been advanced to theif 
father during his life time, as donations 'to 
further his interest and comfort in life, &e:: 
of this class of beneficent advances, is the sum 
of 8000 dollars, proven as above stated; bat, 
as it relates to the item of 58,564 dollars, the 
amount of the note executed as before repre- 
sented, this court has doubted much the pro- 
priety of the judgment of the court below, 
and finally come to the conclusion, that it is 
not supportable on legal principles. The de- 
cision of this question, the most difficult and 
important in the cause, depends on a just 
interpretation of the 205th and 206th articles 
of the Code, found at pages 195 and 196, 
which are expressed in the words following: 
“The advantages which a father bestows on 
his son, though in any other manner than by 
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donation or legacy, are subject to collation.” East’n: District. 


Thus when a father has sold a thing to his 
son at a very low price, or has paid for him 
the ‘price of some purchase, or has spen 
money to improve his son’s estate, all that’is 
subject to collation.” rt. 206. “The acts, 
however,.of ascendants, which are beneficial 
tothe descendants, are not all liable to col- 
lation. Those acts, by which the ascendant 
causes some part of his property to pass into 
the hands of his descendants by concealed 
and indirect means, are only liable to it: thus, 
there is no collation due, where a partnersbip 
was bona fide entered into between the ascen- 
dant and one of his lawful descendants, 
when the conditions of such partnership are 
duly proven.” : 

“The same rule applies to all burthensome 
‘obligations, and to all mercantile transactions 
which the son executes with the father; none 
of which give place to collation, unless there 
has been on the part of the father an express 
or tacit intention of bestowing an advantage 
on his son; and thus, by that means, some 
part of the patrimony of one child is taken to 
increase the patrimony of the other.” Before 
entering into any discussion on these articles, 


' DEsTREHAN’S 
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East’n. District. it may not be improper to remark, that: the | 
whole doctrine of collation is based principally 
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on the equality which the law requires in the 
distribution of successions amongst co-heirg, 


The main foundation of the charge against 


the estate of G. N. Destrehan, in favor of that 
of bis father, amounting to the large sumof 
$58,564, as evidenced by the promissory note 
of the former, seems, from the evidence of the 
case, to have been payments made by ‘the 
latter, of the price of a plantation bought :by 
his son. Had the affair been. left in its ori 
ginal situation, the amount thus paid would 
most clearly have been embraced by the pro. 
visions of the 205th article of the Code, ag 
cited. But it does appear from an investi 
gation of the whole transaction, that interest 
was added on interest, item to item, until the 
original sum was more than doubled ; giving 
to the matter the appearance of a contract, 
completely onerous on the part of the obligor; 
and which certainly bears no intrinsie evi- 


dence of an intention on the part of the father 


of bestowing an advantage on his son, to in 
crease his patrimony at the expense of that-of 
his other children. It appears,<from some 
evidence on the record, that Mr. Destrehan 
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the elder was in the habit of exacting ten Bast’n. Distwict. 
per cent. per annum interest, on the sums by oh 5 ; 
him advanced to his children, for the benefit ?**™®™"4* 
ofthe younger members of his family, or those DESTRREAN™ 
who remained under his paternal care and 
direction; and this mode of conduct is said 
to be sanctioned by reason and justice, and 
) recognised as legal by principles found in the 
Roman law. If a parent gives to his child, 
. who is about to take upon himself the ma- 
nagement of his own affairs; in other words, 
who is about to commence the arduous task 
of providing for his own wants and-those of a 
family, should he be thus connected in life, no 
! more of his estate than a proportion equal to 
those retained for children who remain with 
| him, it is difficult to discover any justice in 
: burthening the child advanced with a heavy 
| interest on the capital given. Ten per cent. 
, per annum, we believe to be the full value of 
; any capital used in the ordinary course of bu- 
siness. Is it then a donation to advance money 
at that rate of interest; ought it not to be ra- 
ther considered as an onerousloan? Parents 
| | are not generally in the habit of giving to 
| | their children, by way of advancement, more 
than a moderate proportion of their property 
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East's. District. compared with that which they retain foe tae, 
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own use, and the benefit of that part of their 
family which remains with them. a | 
It is hardly necessary to state, that a | , 
of full age may contract with his father, and 
create obligations equally binding as would 
be created by similar contracts with any other | 
individual of the community. In the present 


case, G. N. Destrehan promised to pay to a a3 


father a large sum of money, made up of ade 
vances for his benefit, and interest thereonyat | 
least at the highest rate tolerated by lawyif 
no more, which it is not necessary to decide 


in this case. In this promise we can see nol}. 


thing but a contract of loan on interest: 2 p- 


the usual form of such agreements. It is wrik 
ten, and certainly could have been enforeed 
against the son, without his being at libertyt¢ 
prove any thing contrary to the writing, ff 
his estate were now solvent it could be effec 
tually enforced against his representatives, 
and the administrators of his father’s estate 
would be bound to see it fully collected, um 
lees the heirs chose to = it.. The 


the estate of the son cannot, in our opinion, 


alter the nature of the contract, which is | Ga 
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their judgment on the circumstance, that the 
proof of the advances. made by J. N.:Destte. 
han to his son, appears in the shape ofia.noie 


of hand, subscribed by the son in favor of the | 
father, in which is included the interest, at 
the rate of ten per cent. per agnum; and from 












thence they have concluded that this is one 


of thosesburthensome obligations, which feat | 
an exception .to the general rule by. hich 


heirs are bound to‘ return to the mass. of h 
inheritance the-sams by them received. from 
their-ancestor in his life time, the whole of | i hich 
is to be distributed equally among them all... 

‘But in the first place, and before om 
to the evidence which shows what has 1] 


the true nature of this transaction, your honorable 


court has evidently been mistaken in thejin 
terpretation of the article of our Code, which 
says, “ that. burthensome obligations.and mer. 
cantile transactions which the son executes 
with his father, do not.give him lieu to.colli 
tion, unless there has. been, on the. part of the 
father, an express or tacit intention of bestow, 
ing an advantage on his son, and there:is by 


that means some part of the patrimony of one } 
child taken to. increase the patrimony. of she 
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aner.” This paragraph of art: 206, p. 197 of rast District. 4 
die Code: is evidently interidedto apply ## “ak wo = 
dusively to the obligations’ contractéd by the’ Darreniar “J 
father towards-the son ;otherwise it would Desrmnrian't 
have no sense, for an obligation of the son towards 
the father can never conceal an intention on-the part 
of the father'to béstow an advantage on his son. If 
ere could be a doubt’ that this is the’ orly 
“feasonable intérprétation’ which can be given — 
te'this paragraph, it is done away by ecurt 
(the principle established in the beginning 7 
le article, of which this paragraph is but an 
illdstration. « The acts however of the ascendant 




























kable'to “collation.” “Thus there is no smateeen 
die where, &c.” Kee 

ifyou' will take the trouble of examining what 
would be the situation of things, if Guy N. Des- 
trehan himself was alive, you may easily ascer- 
tain that no othér interpretation’ can be given 
tothe article above quoted. “On the‘death of 
his*father, he would have been at the same 
titie'one of the heirs, and-one of the debtors: 
of ‘his’ estate. A compensation would have 
established itself between his ‘share of the in- 
: héritancé ‘and his debt: whether a debtor or 
a'donee; the same result would have taken 
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oar District place. Whether his father lent him or. 
aw him in advance the money which het 
| DIPTARRAT ceived, he. must have accounted for ifiie Ng 
betty so, if his father had consented in his P rap 
onerous obligation,. he would then have. beay 
a creditor of the estate, and unless tt should; " " Sine 
been shown that .this onerous obligation concen) 
some advantage which his father intended to. " / 
on him, he.would..not have. been obligedsiy’ 
collate it; he would first have received fhe : 
‘® amount of his;claim as creditor, and thenliy 
share of the inheritance as heirs that-i tba 1 
evidently the sense, indeed the only, ange 
which can be given to the article whi no 
« The acts. however. of the ascendant, wh 
are beneficial to his descendants, are not allili 
to collation;” for the acts — r 
cendant acknowledges himself the. deb ’ 
ascendant ‘are not acts from sohich he can¢ 


fore not ieiadioabte to a-cage ~ this nature ;., 
must beg leave to say, respectfilly, the 
have misunderstood. it. tas 
That the. doctrine here contended for is | jure 
only. sound one, is made still more evident hy F dani 
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yecurring to the principle uiltviggedlhj lag Eaats Hee | 


re ised with respect to collation. oad. 
ott Te article 192, page 192, of our Code, says, Deas 
i] Collation of goods is the: supposed or real Dasrazuan’s : 


feturn which’an heir makés to the mass, of 
ome property which he received in advance- 
| ment~or otherwise, in order that such pro- 


 perty may be partaken as well as the other i 


' effects of the succession.” There is no doubt, 
then; that Guy N. Destrehan would have been 
obliged to ¢ollate to the mass of his father’s 
@state, what he had. received in advancement 
ot“otherwise. Are those who come to the 
e\as his representatives, differently situa- . 
att ear what Pothier says on the subject: 

~ #Lorsque-des petits enfans viennenta la suc- 


cession de'leur ayeul par représentation de leur 
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qui a été donné ou prété & leur pére ou mére 
par Payeul dla succession duquel ils viennent. 
La.raison.en est bien évidente; des repré- 
sentans ne peuvent avoir plus de droits dans une 
succession que la personne guils représentent, et du 
_ thef de laquelle ils viennent; suivant ce prin- 

_cipe de droit, “ qué jure alterius utitur, eodem 

fre uti debet,” ils ne doivent pas plus prendre, 
dati la succession que cette personne y au- 
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pere’o ou mere, ils doivent rapporter tout ce 
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oa rait pris; ils: doivent étre obligés® aug» 
wares rapports auxquels cette a aur : 
bar egg obli gée. | 
are '« Cette décision a lieu; quand m nal 
n’auraient pas*profité de ce qui a été domeg 
leur pére ou mére qu’ils représentent, et: cutie 
auraient renoncé @ la succession; car, Gon 





: tapport, mais du chef de leur pére ow he. 


quills Teprésentent, il est indifférent qu st ged 
ayent profité ou non. . * * e | thao 
“ Cette décision’ a lieu, quand méme* 


rapports absorberaient toute leur portion hi 
-réditaire, et qu’il ne leur resterait plug et 
Ils ne pourraient prétendre en ce cas delé 
time; car, n’ayant droit @ la’ succession dela 
~ ayeul, que du chef dé leur pére ou mére quils opr 
sentent, ils ne" peuvent aussi prétendre dans tele 
succession d’autre légitime que celle, qu "auraient pw 
prétendre leur pére ou mére ; et par conséqiell, 
ces' donations leur doivent étre imputées stir 
cette légitime comme elles auraient été iat “id 
putées a leur pére ou mére.” ig 
Observe, that the above is but the Gm | — 
pounding of the principle’ contained in OF | ~ 
own Code, page 149; article 18. “ Represett 3 iki. 8 
tation is a fiction of the law, the effect’at F 
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i ch i is.to. put the representative i ij East’ po 
degree, and rights of the represented.” ~. 
ibaa fundamental principles, to be finding Desens 
imevery book which has treated the subject, ae 
‘would, it was. presumed, have been the. rule : 4 
of conduct of your honorable. court, in the i * 
» | decision of thiscase. It was thought that you — 
ne. recoguied, that ther pe Mseptatines a 































: 2 gui jure alterius hitur, eodem 7 jure uli debi But. 
b | these principles were not so much ord 
of ] - the judgment of this honorable court, 






ause they have taken the most extraor- 





P diary position, that the loan was not subject “i, 7 
“to -gollation by Guy N. Destrehan himself; ft 
* au Fthus it turns out, that although Guy N: ) : 
estrehan, if alive, would have had to account t 
. the. estate: of his father for this loanj al- 
though this loan would have been deducted 
‘fom bis hereditary portion, although he would 
have had to compensate his debt with his 
inheritance, although confusion would have 
taken place in him as, ‘at once, debtor and 
» 4 ‘be t; yet his. representatives are discharged 
2 F from his obligations, and admitted as heirs zn 
b his stead, without accounting for what*he has 
- tegeived ; and that, notwithstanding the rule 
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East’a. District. ation oui jure alterius utitur, codem jure. 
ae debet. . a 
re From ‘such a result it may»respe be 
Duvtrames* inferred, that! this honorable court b 5. miss: 
© ‘understoo the meaning of the: articlejoy 
which rey have a their deci ic a son 
that decisions pat war with the principle 
which representation is founded. i 

# ‘Bat, this honorable court have, we thik 

not only mistaken the law, they have misape 

| prehended . the evidence in this im . 

casé. What is that evidence? Why, lias 

J. N. Destrehati has advanced to his son a um 

of $40,000, (the adverse party avows $37,000 . 
If you look at the memorandym or a@eonnt, | 
found among the son’s papers, and the ro 
duction of which we compelled, you find the 
explication of the note of $58,564, $40,000 ¢F 
which (say $37,000 if you please) are Lh ca 
pital advanced; the balance is made up of the 
interest which J.N. Destrehan used to charge 
on such occasions, not for himself but for the, | 
benefit of his minor children. : , 


N. B. Le Breton tells you: « * Thal ~ | 








sou Me! Guy N. Destrehan, and gave hie. 4 
the several notes which he held ;, (the notes 1 
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of Guy N. Bevithar to Heamemen, for the Basis Dig 
price of the plantation) and it was on this nw 
oceasion that Mr. Guy N. Destrehan gave to ee 


i | his father a promissory note of $58,000, which D=*™##4¥s — 
® | witness understood from him to be on account 
| of the different advances which his father had 
Bh | made him; that in speaking of the sums ‘he 
© | owed his father, Mr. Guy N. Destrehan. spoke 
‘of them as of sums which he should never be called 
ypon to repay, and stated that it-appeared to be his 
father’s intention to make these advances to him part 
ofthe share which might be coming to him out of 
hisfather’s estate. 
u) Y Mr. Hermann tells you: “ He knows, from 
nt Mr. Jv N. Destrehan and from Mr. G. N. Des- 
r ( 1 irehan his son, that the latter had received from his 
h | | father a sum of $40,000; that Mr. Destrehan, 
™ | the father, manifested some reluctance in making. 
» | the’above advance of $40,000 to his son G.N. 
Destrehan, and observed, that he did so on ac- 
ound of the plantation then purchased by his son.” 
He’speaks also of the interest he used to 
charge for the benefit of his minor children. 
All the witnesses state, that Guy N. Destrehan 
| had little or nothing but what he derived from his 
; father. 
‘| The facts then, as they result from the evi- 
VoL. tv. (N. s.) 73 a 
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Guy N. Destrehan, thes, | al 
being in strait circumstances, applied: toh} das 
father for assistance; his father advancal | an 
him $40,000, but at the same time stipulated] the 
that this sum should bear an interest infayq| has 
of his minor children; it was understood hoy. | not 


ever between father and son that this Money 2 



















never should be repaid, except out oft} den 
share which would one day come to G.N.De| has 
trehan in his father’s estate. The $40,000a] ity 
composed of the notes of G. N. Destrehany the 
Henderson, for the price of the plantation, aad it is 
the balance in cash: Destrehan the fathy,| that 
surrendered to his son those notes, which bn evid 
Henderson’s endorsements, and were se | is the 
mortgage, and took from his son his: This 
recognisance in the form of a note of the c 
his own order. uf Case: 

Surely if these facts had been well unde) near! 
stood the court would not have arrivedaty ‘hati 
conclusion which discharges G. N. Destag Sourt 
han’s representatives from accounting rende 
money. Was it an onerous obligation nity 0 
son to receive $40,000? Did he receive thay a8 fr 
at all? If he did receive them, must'thy Yonde 
not be accounted for? Has the circumstaim vent 





of Destrehan, the father, charging in 
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aitered the stubborn fact, that he advanced to Beate: District. 


his son $40,000? The interest, itis said, was 
an unjust charge: take it away, if you think 


Prom 
Demon 


that equity requires so; but because interest Desrarnan's 


has been charged, to destroy the capital can- 
not be justice, cannot be law. 


The court. seems to have mistaken the evi-- 


dence still further: they say that the capital 
has been more than doubled by the interest: if 
it. were even so, still that is:no reason why 
the capital should not be accounted for: but 
itis not so. The adverse party herself admits 
that the capital advanced .was $37,000; our 
evidence shows $40,000. The note is $58,564; 
is then $18,564 more than one half of $58,564? 
This is adduced to show more and more that 
the court has been in anerror throughout this 
case: and when we consider that it was argued 
nearly two months before it was decided, and 
thatin this interval of time the members of this 
court have been absent in succession, so as to 
render it probable that they had no opportu- 
I nity of examining this case together while it 
was fresh in their memories, it is not to be 
wondered at, that the evidence adduced, and 


stag even the laws quoted on the trial should have 


gj been but imperfectly understood. 
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East’n, District. . The plaintiffs therefore respectfully pray, 


June, 1826. 


wr~ that this case may be revised and argued 


DESTREHAN 
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novo. They pray so, from a conviction thy 
if this honorable court will fiud that” jestigs 
has not been done, they will retrace ‘they 
steps, and show, that if they may err as othe, 
men, they are willing: to correct their erro, 
while it is yet in their power. ~~ i 


The re-hearing was granted; and after the 
argument tiny 

Porter, J., delivered the opinion ‘of the 
court. The children of Guy N. Destrebaa, 
deceased, who have accepted their fathers 
succession, with the benefit of an inventory, 
claim the portion in their grandfather's estate 
to which their father, if alive, would: have 
been entitled. Their uncles and aunts, with 


whom the partition is to be made, insist; that 


they must bring back into the succession and 
collate, various sums of money received by 
Guy N. Destrehan in his life time ; and among 
others, the sum whieh is evidenced “by bis 
note in favor of his father, for $58,564) pay: 
able four years after date. This collation'th 
grand children jnsist they are not obliged’to 
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make, and the legal rights of the parties on East's. District. 


{his issue, form the principal question to be 


decided in the cause, and the only one which P®*™®=#4™ 
DEsTREHAN’S 


presents any difficulty in the decision. 

After the first argument, we were of opinion 
that the grand children were not obliged to col- 
late the note on which this contest has arisen. 
That opinion was principally founded on the 
article of our former code, which declares 
that “burthensome obligations and mercantile 
transactions, which the son executes with his 
father are not subject to collation, unless 
there has been, on the part of the-father, an 
express or tacit intention of bestowing an ad- 


“yatitage on his son.” The words of the law 


certainly authorised. this construction; and the 
reason; on which the whole of the doctrine in 
regard to collation rests, gave it support. It 
might well be supposed to have been the in- 
tention of the law maker, that the son who 
received any thing in advance of his future 
dlaims.as heir should collate; but, that if he 
entered into contracts with his father, as with 
a'third person, they should be considered as 
ordinary obligations, to be discharged in the 
usual way, with all the burthens attached to 
them; and that he could not be permitted, 
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East's. District. after 80 contracting, to free himself from these 
ps a burthens, release himself from the intereg, 
DusteeH4" and collate with his co-heirs, the principal 
Dusraznsn’s alone. The objection urged against this egp, 
struction, that in no case of the obligation 

from the son to the father, can there beg 

tacit, or express intention, of bestowing. ay 
advantage on the son, appears to us of littl 

weight; many instances might be supposed, 

in which that intention might be expressedby 

the note; many more where it would “be ig. 

plied... We shall take one by way of example, 

and it will suffice: if the father lends the son 

a large sum of money, without interest. and 

takes his note, payable at a remote period of 

time, for the principal, there is a clear intep 

tion evidenced of bestowing an advantage.on 

him; and the co-heirs would assuredly hate 

a right to demand that the- sum of moneyyao 

obtained should be brought back into. the 

_ mass and collated. Civil Code, 196, art.206,, 

But on the second argument, another. pro. 

vision in our law has been discovered, which 

has an important effect.on the construction of 

the article just commented on. It is. that 

which declares, that on the partition ofan 

estate each of the co-parceners must collate 
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conformable to the rules hereafter prescribed; East's. District. 

for gifts made to him, or debts by him due. This “226 

provision is directly opposed to the construc- Conasines 

tion contended for, of the 206th article. It DustaEHan’s 

makes debts expressly subject to collation, 

and does not distinguish of what kind, whether . 

those that carry interest, or those that do not. 

Under such circumstances it is our duty to | val 

seek for a construction that will prevent these ; 

two. provisions from clashing with each other, 

We must, as we have often done before, in- 

terpret in such a way, as-will if possible, give 

every.part of the‘law effect. Civil Code, 188, 

art: 178. 4 
To do so is not,an easy task. The counsel : 

have contended that the expressions “ bur- 

thensome. obligations: and mercantile transac- 

tions which the son executes with the father,” 

mean burthensome obligations which the 

father executes fo the son. Such an inter- 

pretation does considerable violence to the 

language used in the law; for a man who re- 

ceives a note from another, can hardly be said 

toexecute the note with the person, who is 

bound tohim. But there isa strongerargu- , 

ment against this interpretation to be drawn 


from the previous and’ immediately preceding 
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East’n District. articles, to: that which in these words aye. 
’ found. . By them all kinds of feigned or simg 
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lated obligations from the father to the gon 
are expressly provided for. It cannot: bebe 
lieved. then, it-was the intention of the day. 
maker to provide, by ambiguous and doubt: 
ful terms, for cases-on which he had ‘the 


stant before expressed himself in clearand } 


explicit language. Ctvil Code,.194, art. 205,4 
But it is not necessary to give any opinion 
on this point, for it is not requisite to adeg. 


sion of the case before us. Perhaps whemit | 


is presented in such a way as it must-be 
settled, it will be found that those obligations: 
which, in -purstance of the words of: the’ 
law, the son executes with the father; that 
is, jointly with him, are these which are com 

templated -by this enactment. ‘The clause 

immediately follows the provision in relation 


to partnerships; and it is more than proba | | 


ble that while the subject of contractspin 
which the father and son act together,-were 
under the consideration of the legislature) 
that it was thought necessary to provide*for 
those in which they might have a joint ‘in’ 


terest, as well as those in which there wap | 
a partnership, properly so caused. Ii is ‘noty 
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| io be disguised, that this interpretation. is East’a: Diswiet. 
hiable to objections, but we think it presents ae 


wer than that contended for by the appellees. a 


Dasvasaayi 
The plain meaning of the words used, was, D=STBEHAN’ 


that which we at first gave to them: obliged to 
sbandonour first impressions, in order to make 
the Jaw consistent throughout, we can only 


) take that which presents the least difficulty, 


forit is impossible to come to clear conclu- 
sionson such obscure legislation. 
We have conducted the inquiry go far in 


| lation to the rights of the father of the 


grand children. If he were presenting him- 
self with his brothers and sisters, it is the opi- 
nion of the court that he would be obliged to 
collate the debt, which the note produced in 
evidence, shows to have been due by him. 

This opinion brings us to the. second, and 
equally important question in the cause ; that 
is, whether the grand children are obliged to ~ 
collate the debt due by their father, whose 
succession they have accepted: with the be- 
nefit of an inventory. 

The affirmative: of this position has been 
supported ; on the general principle that the 


tpnesentative never can have more or greater 


ghts than the represented; that positive texts 
OL, IV. (N .S.) 74 
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East'n. District, Of our law have established this doctrine jg 
June, 1826. 
“~~ regard to grand children; and that ifthe law 
DESTREHAN were even doubtful, the court should prefer 


DesTaEHAN'S the interpretation, which, by establishi 
equality between the heirs; would do justice, 

The- proposition, that the representative 

never can have more rights than the. repre. 

sented, struck us, on the argument, as entitled | 

to great weight, and as almost conclusive g 

the case; further refleetion, however, has 

vinced us that it.must be admitted with many 
modifications: taken abstractedly-it cannot bel 


controverted; for, independent of positive le. 









gislation, a man cannot give to another, rights 
which he does not possess. But where the 





representation is created by positive autho 
rity, it is subject to all the modifications which 






the creator may choose to attach to it: :th 
in relation to our political representatives, } 
is well known they have rights conferred a 
them which their constituents do not posses 
either individually or collectively: the’ right 
not to be questioned for any speech, or del 
the privilege from arrest, &c. So injrespe 
to the representation which is created byla 
for dividing estates among individuals; ifi 
should be found, on further examination, 
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it has been established with limitations to the 
general principle, we are satisfied that the 
general principle, cannot prevent these limita- 
tions from having effect. 

But it is said the positive provisions of our 
law on the subject, now under consideration, 


Pre-| support the general principle relied on. The 








frst article quoted, is that in relation to the 


manner in which children are 4led to the 


succession of their grandfather, where their 
uncles and aunts are alive; and it states, that 


‘the grand children coming in by way of repre- 


sentation, whatever may be the number, shall 
not receive among them all, any thing more, 
than the share, or shares, which would have 
belonged to their fathers and mothers, . This 
law follows that which declares, that where 
all the sons and daughters are dead, the chil- 
dren shall take by heads; and is providing for 
the ‘number of shares into which the estate 


‘ shall be divided, in case some of the former are 


alive. It is of importance then, in the present 
inquiry, only as establishing that children 


coming to the partition of a succession under 


the circumstances which this case presents, 
come in by representation. Civil Code, 150, art.29. 
*“ Representation is a fiction of the law, 
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wi. District the effect of which is to put the representatiy, 

w~-~ . in the place, degree, and rights of the repre. 

DESTREHAN sented.” Civil Code, 148, art. 18. 

DestrEwaN’s This provision, if taken alone, cert 
goes the whole length for which the appellee 
contended. Before noticing, however, the 
important limitation which the legislator has 
thought proper to affix to it, in relation tothe 
subject wl consideration; it is necessarpi 
a true construction of the article in whieh that 
limitation is found, to bring into view’ som 
of the other provisions of the code,on the same 
matter. : HK, 

~% One can represent a person, to the sue: 
cession of whom he has renounced. ‘Thasit 
is not necessary that the children who'sue 
ceed by representation should be heirs oftheir 
father and mother. Although they should/have 
renounced their succession, they are néver 
theless fit to represent them in the succession 
of their grandfather, or other ascendaiits’} 
Civil Code, 148, art. 25. it 
Now, here is a provision which cannot ibe 
reconciled with the effect, which it is oor 
tended should be given to the general rale 
already cited.. According to that: fule, ‘the | 
representative shall have the same rights as the 
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represented. This provides, that the child East's, Diatret. 
who has renounced his father’s succession Jp =, 


may still represent him in that of the grand- — 


father. It is a formal provision of our law, DBS™REHAN* 


that children who have renounced, or ac- — 


_ cepted, with the benefit of an inventory, are 


fot responsible for the debts of their ancestor; 
then if they can represent their father, al- 


though they have renounced his estate, they 
stand in a different situation from him; for he 


would have to pay any debt he might owe to 
his father, or others. 

The next succeeding article to that just 
quoted, ‘shows still more clearly, what is 
meant by representation, and with what limi- 
tation it must be understood. “ When a per- 
son has been disinherited by his father or 
mother, or excluded by cause of unworthi- 
ness, his children cannot represent him, in 
the succession of their grandfather or other 
ascendants, if he-is alive at the time of open- 
ing the succession; but they can represent 
him, if deceased before. Civil Code, 148, 
art. 26. | 

From this provision it follows, that the re- 
presentative may have more rights than the 
represented. The child, if alive could take 
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ov 
Kast’n. District. Hothing: the child represents him, and | yet mus 
~— =. takes the share in the grandfather’s estate, ae 
a which the father could not have taken. the: 
D ‘ ’ ott y 2 bs F : to h 
=a i Acting on the same principle, that the re. 
presentation of the father is a mere fictionof | °° 


the law, the legislator has affixed a most im. to tl 
portant limit to it, in relation to the obligation } why 
of the grand children to collate. The provi the 


sion in our code is in these words: * In like why 
manner the grand child, when inheriting } dre! 
in his own name from the grandfather or aid 


grandmother, is not obliged to refund the | the 
gifts made to his father, even though ‘he Thi 


should have accepted his succession; but if the 
the grand child comes in only by right of re. - 
presentation, he must collate what has been 7 
given to his father, even though he should the 
have renounced his succession. Civil Code, beli 
194, art. 203. aa 
The difference of the obligation between alte 
the father and his son, in regard to the colla- ws 
tion in the grandfather’s estate, cannot be “4d 
more strikingly shown than by quoting again gv! 
from the code the provision in respect to the sae 
father, and placing it in opposition to that, Th 
which imposes this burthen on the grand per 
cas 


child. When the former partakes, “the mass 
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must include the collations which each co- East's. District. 


parcener may have to collate, conformable to 
the rules hereafter prescribed, for gifts so made 


June, 1826. 
PQ 
a 


to him, or debts by him due.” But the latter Destazuan’ 


are only obliged to bring in what has been given 
to their ancestor. Now if gifts included debts, 
why the use of the latter word in speaking of 
the obligations of the father? If it did not, 
why confine the obligation of the grand chil- 


- dren to what had been given ? E The only an- 


swer we Can conceive to this inquiry is, that 
the legislature intended to make a difference. 
That they have done so, no one who compares 
the phraseology of the two provisions, can for 
one moment hesitate to admit. 

These positive provisions of our law, and 
the reasoning just used on them, furnish, we 
believe, a complete.answer to. the maxim so 
much pressed on us in the argument, gue jure 
alterius utttur, eodem jure uti debet. To this rule, 
to which it was said there was no exception, 
we have seen there are many. The error of 
giving itso much importance, proceeds, from 
confounding representation, with transmission. 
The latter arises from a right vested in one 
person being transferred to another. In such 
case, he who receives it can have no other, or 
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Fast’n, District, greater rights, than the person from wh 
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has passed. As, if the father should die 

the succession was opened, and his children 
came forward to represent him in the partis 
tion of their grandfather’s estate; in such, 
they could take neither more, nor less, than he 
did. 
grandfather, the grand cbildren do not take 
their right. from their father; they receive 
from the law, independant of his acts or. 
and even when he should have. 


i 


will; 


fested a contrary intention. This dining { 


which is obvious enough, does not originate 
with this court; it is taken from the. jurish 
and tribunals of France, who have commented. 
on those articles of the Napoleon Code, from 
which ours are copies: and they deduce from 
it the necessary consequence, that the grand. 
child, when he comes in by representation, ts,nal 
obliged to pay the debts of his father. Manuela, 
Droit Frangais, art, 744, in note ; Journal des, 
Audiences, 177; Toulker Droit Civil Frangaiy 
vol. 4, lb. 3, tet. 1, cap. 3, nos. 186, 187 ; Da. 
vincourt, Cours de Code Civil, Notes et Expliea., 
tions, 28; Paillet, Legislation et Jurisprudence des 
Successions, vol. 2, 600. 


& 
The author last cited, in laying down. the 


But when the father dies before th 
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- servations of Merlin on that-point. We have 
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principle, that the grandchild, when he takes ante District, 
by representation, is not responsible for the G.~— 
debts due by..the father, suggests a doubt P™*™=™™4* 
whether the rule applies to those due by the ge 
latter to the grandfather, and-refers to the ob- 







followed the reference, and perused it with 
attention; as we have also a work not cited 
im argument, Chabot on Successions, in which 
the same doctrine is found. Both these writers 
state, that the grandchild is obliged to-collate, 
the gifte made tothe father, and the money 
lent to him. Répertoire de Jurisprudence, vol. 
10;p..686; Chabot sur la loi des omngescing (ed. 
1818) vol, 3p. 366.50 oe 
We are unable to’see on what grounds this 
doctrine rests, or how'a law which says, that 
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the grandchild shall collate gifts made-to the — 
father, can’ be extended to debis due by him 
for the loan of money-on interest; or any other 
onerous contract. in which the pecuniary in- 
terests of the grandfather formed the leading 
motive of the contract, instead of the ad- 
vancement of his child; or why the children 
of the grandfather should be preferred in vir- 
tue of such obligations, to any other creditor. 


If ‘i the expressions used by Merlin, un simple 
OL. IV. (N. 8.) 75 













592 





























June, 1826 
4 SS ai 
DEsTREHAN 
vs. 
DESTREHAN’S 
EXECUTORS. 


East'n.District. prét d’argent, be meant, a loan of money.¥ 
' out interest, the doctrine is intelligible 
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for, the advancement of the father. soa 
presumed the ruling motive. Other weitgy 
confine the obligation of ‘the -grandchildegy 
to what has been given: , Toullier, Drott Cini 
Frangais, vol. 4, liv, 3,.tit. 1, cap. 6, nowMigy 
Delvineourt, Cours de Code Civ. vol. 3, note topiaa 

The reasons adduced for éstablishi 
doctrine is, that the representative»canng 
have more rights than the represented. We 
have already expressed: ourselves ‘ally. 
this point; but, if this be the groundony 
the obligation of the grandchild to. coll 
money lent his father on interest be placed, 
then we are unable to:perceive why:the obi. 
gation should stop there, or on what solid 

















grounds, debts due for property sold to; th 
father, or on any. other onerous contrac, 


should be exeluded : yet, not a writer whom - 


we have been able*to consult, carries#th 
obligation thus-far. To this doctrine, there 
fore, we cannot assent, opposed as it is, 
what we believe the language and -the spitit 
of the law, and to show more clearly the soun 
ness of the construction we have adoptedyanl 
place the whole merits of this part of the stb 
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b fepresentative shall have the same — asthe . 


ticular subject, that the represented (the _— 





‘ ktiown, and we may add, more frequently 
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ject at once before the minds of others.. We apt orate 
shall: bring together the several enactments, yw 
and’ close our observations on theirlegal con- ?**"8="4* 
iiruction; by referenice’to a general principle, D*7*™#4x" 
the truth of winch we have’ never “heard 

contested. © 6) 

~The first provision if the code which fur- 

fishes the general principle, declares; thatthe 


represented. - 
‘The second pennant in’ relation to:this-par- 


shall collate the debts'‘due by him. 

‘The third declares,*that the representative 
(the grandchild) shall collate the gifts made 
(to the father) the represented. » *%» 

‘The question then is, whether the limitation 
here affixed to the general principle; isto 
control it. “Now, ‘there’ ‘is’ no rule better 


acted on in the interpretation of statutes, than 
this:*that general provisions aré controled, 
by special enactmerits ‘which follow them. 
They are always understood to be exceptions, 
which the law maker’ establishes to the 
getieral principle. — 

And why should this exception not be 
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East'n. District. made ? and is not the limitation orhichag 
June, 1826. ’ 








DustaEHa® rule, wise, just and politic; are» » question, | 
Deerazaar's which this court has frequently askeditsey 
in the-examination of this subject. The) 
ject of the law is, to prevent one child from 
profiting by parental affection, at the expense 









regulated feeling onthe part of the pa 3 
to benefit himself, and promote ‘his pecuniary 
interests ; whether that object be ascertained 
from selling to the child property atia high 
price, or lending hinr money at the heavigt 
rate of interest which the law will allow ;ihe 
ought-not, nor his heirs ought not, to a 
a better situation than other creditors. «Whe 
gain ts the motive; the risk of loss should berth 
consequence. Nor-can it be.excluded from the 





confidence ‘which flows from filial affection 
may induce the child to’ enter into contracts 
with the father, which would not-be made with 
other persons, and.that the law is both 

lent and wise, in refusing to such agree 

any preference. over others. Bi 


e_-~=. legislature has thought proper to affixitod, | 








consideration of this part of the subjects that | 
the influence. of parental authority, and the 


an caine a0 
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+ provision of our code, take alike, no matter 
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»But it is- said this construction violates essing 
every ‘principle of equity. If by equity be oe 


meant giving to each’child, and the represen- D**™2**4* 


tatives of each child,-exactly the same sum yard 7 z. 
out of the grandfather’s estate, then this opi- 
nion does violate’that equity. But .abstract- 
édly considered, we apprehend there are few 
who will admit this’ proposition: this court 
dannot. . The equity, independent of positive 
regulation, we should rather. think ‘depends 
on the particular circumstances of each case. 
Ifthe grand children, to the claims of orphan- 
ship and infancy, add those of poverty; and are 
épposed-to- wealth, and @ye, the equity would 
be the other way. But those matters depend 
entirely. on positive law, and. the opinion we 
have enounced, can only be ineguttable tn-as much 
as its contrary to Jaw. --Whenall the parents 
are dead, the grand children, by a positive 


what sum: their fathers or mothers may have 
received. By thé former jurisprudence of this 
country, grand children were not obliged to . 
collate even the gifts made to their parent, A 
unless the object given, descended to’ them 
and they profited by it. The equity therefore 
relied on, receives as little sanction from our 
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East'n. District. ancient and present legislation, as it does fron 
Ji ? 4 . ° ° ey a ak 
pres“, the common feelings of mankind. “Civil Cody, 


Devresuan 194, art.203 ; Febrero, p.1, cap. 1, §7, no. WT 


D HANS "A : ion in” i , 
mseerdl 4 The real question in* the cause is, wad'the 


money given in advancement of the soi ' 


claims in. the succession of the grandfather. 
If it was, then the grand child should ‘dolla 


it. If on the conttary, it was a contract: 






which the parties became creditor and debi 
in the common acceptation of the termés then. 
it-must stand on the same footing as ordinaty 
claims arising out of agreements entered ity 


with strangers. The appellees; aware of thie 
produced parol evidtnce in the court'ofthe 


first instance, to take the transaction ut Of 
the ordinary course of business, as eviderived 
by the obligation. © Before, however, noticing 
that evidence, it is proper to-set out the note 


itself. The following is a translation of its 


. ‘ . ae 
$58,564. New-Orteans, 30 April, 1822 


On the first day of April, 1826, I promise'to 
pay to the order of Mr. Jean Noel Destrehat 


at the domicil of Mr. David Oliver, the suni‘df | 
fifty-eight thousand five hundred and sixty: 


four dollars, value received. - oh 
Signed G. N. Destrenam 
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Of this sum, according to the grand chil- East's. District. 


dren, $21,000 was composed of interest, but 


June, 1826. 


Ne 


the appellees insist ‘that only. $18,564 of the Drerpxuan 


whole amount was formed in this way.. 
immaterial which we.adopt, in seeking for.the 
character of the transaction. - 

«Scarcely any agreement which could be pro- 
. in a court of justice, would less. evi- 


dence an intention of a father bestowing a 


benefit, or conferring an. advantage on his 
clild.. The note is made negotiable, and a 
domicil different from that of the drawer, given to 
facilitate this object. The heaviest rate of in- 
terest which the law will permit is charged ; 
and a certain day fixed for the payment,, at 
the.expiration of which it could be enforced. 
We are at loss toimagine what other features 
could have belonged to the contract, if the son 
had borrowed from a. total stranger. The 
term of credit given, shows almost conclu- 
sively, that the son was-not to pay out of his 
claims on the father’s estate. . The heavy rate 
of interest repels the idea, that any advantage- 
wasto be conferred. 
Nothing in the parol evidence destroys the 
strong conviction produced by these facts. 
The first witness says, he understood from 


lt is DssTREHAN’s 


EXECUTORS. 
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East’n. Districts the son that the note was given: for different 


June, 1826. 
PQ 


DusTREH4S and that the son in speaking of them, “spoke 
DesrnEnan’s 6 them as sums which he would never be 


EXECUTORS. 


CASES IN THE SUPREME CouRT 


advances which the father had made to. him, 





called on to repay, and stated that it appear. 
ed to be his father’s attention to make thead. 
vances part of the share which might be-comm ! 
ing to him out of his father’s estate. . » 

That such was the son’s hope we bel . 
but the contract shows that it dependedep 
tirely on the father’s. pleasure, whether that 
hope should be realised or not. The witnes 
does not state the money was lent on these 
terms. The note contradicts any such idea) 
The son did not say the-father had given him 
the money in advance of what he might expect 
as heir. He only stated that it appeared torbe 








his tnfention to consider it such. itn 
This evidence does not: take the vine 
of an ordinary loan of interest. . 550i 


That in relation to the expressions used by 
the father, is still weaker. There is no-aee 


knowledgement by him, that the money was |: 


given to his son, nor any thing like it, unless 
one ‘should consider such the statement, 6f 
the witness, that Mr. Destrehan the fathety 
manifested some reluctance in making the’ 
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xt | . advance of $40,000 to his son G. N. Destre- Basta. District. 
, | han, and observed “that he did so on account — 
%@ | of the plantation then purchased by his son.” D***Rmas 
| But these expressions are too equivocal, to DETREHANs 
m | destroy the plain import of the instrument. 
ds An engagement, to pay ata certain time with 
a interest, is better evidence of what the parties 
} meant, than that furnished by conversations of 
this kind. 
The strongest argument, in favor of ‘the 
father’s intention to consider this as money 





- _ given to the heir, is the entrusting him so large 
we | asum of money without security. And we e 
ea) | do believe that it may have entered into the 
im | consideration of the former, that if the money 
out was not repaid the son would be obliged to 
he | collate it out of his claims on the succession. 
» | But it is clear that he did not look to that 
bob alone, that he reserved to himself the right of 
i] enforcing his demand, whenever the credit 
by which he gave should expire. 
ate We therefore conclude that the money, 
. which formed the consideration of this note, 
jess | Was not a gift from the father to the son; 
of and that, as the law confines the obligation of 
#} the grand children, to bring into collation 


the that which was given to their father the court 
| Vox. iv. (x. s.) 76 
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East’n District. below erred in compelling the appellants) | wa 
June, 1826. ; 
w~~~ deduct it out of their share in J. N, Destre. to 
DEsTREHAN han’s estate. - aki } ' 

vs. : | ae 

D 
ceutien. In the examination of this case a difficulty the 

occurred to us, in relation to the mannepjp | sid 
which the minor heirs have entered into the | strt 
succession of their father. We have doubieg | this 
. whether an absolute renunciation was noting | givé 


cessary, instead of an acceptance with the that 
benefit of an inventory. It is stated affirm, | the 
tively by several of the writers, that grand | jud, 
children taking the property in the grand. 
father’s estate, are not responsible for ‘the 
debts of the father, when they renounce the 
succession of the latter. Their rights, when 
they accept with the benefit of an inventory, A 
. do not seem to have been noticed. After 
much reflection we are unable to distinguish P. 
the one case from the other. The beneficiary | cour 
heir is regarded merely as the administrator | men! 
of the estate. And he is responsible no far. T 
ther than for the amount of the property be- blea 
longing to the father, which comes into his} 12 
hands. Now that which the grand child takes | show 
in the grandfather’s estate is not the property the « 
of the father, for the latter died before the | 45 § 


succession was opened, consequently nothing | be cc 








this contest has arisen. That which we have . 
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was vested in him, which he could transmit East’. District. 
June, 1826. 


to the son. nH 

. This casé, as it will be seen, is one in which Dewnenvae 

there is much difficulty, and we have felt con- Desteeman’s 7 
EXECUTORS. 

siderable doubts in regard to the true con- 


struction of the articles in our code on which 


given, we believe to be freer from objections, 
than any other which can be adopted, and on 
the whole we do not think that the former 
judgment of the court requires any alteration. 


LUDELING vs. HIS CREDITORS. 
Appeax from the court of the fourth district. 


Porter, J., delivered the opinion of the opposition to 


a tableau of dis-. 
tribution, must 
be made in 
writing. 


court. This case is presented on an assign- 
ment of errors. 

The syndics of the insolvent filed the ta- 
bleau of distribution, and gave public notice 
in writing to the creditors of the estate. to 
show cause, on the second day of the term of , 
the court ensuing. that at which the order 
was grante:!, why the said tableau should not 
be confirmed. 


602 


East’n. District. 
June, 1826. 


GASES IN THE SUPREME COURT 


No opposition in writing was filed, ati} 


wr-~w time mentioned in the notice; but the cag 


LvupELING 


HIS CREDITORS the creditors appeared and objected orally. 





being called on a subsequent day, several of 


the correctness of the tableau. Their tight 
to do so was contested, but the court receiy: 
ed their opposition and the proofs offered, 
and gave judgment, by which the amounti 


be paid some creditors, and the order atid 


rank in which others should be paid, wéte 
different from that given in the tableau ¢f 
distribution. 

The legality of that proceeding has been 
contested before us, and we think ther 
cannot be a doubt of its irregularity. 

If the question were to be decided by the 
particular provisions of our law, on the sub 
ject of surrenders, it would be too plain for 
argument. The act of 1817 requires, that 
after the tableau of distribution has been 
placed in court by the syndics, any creditors 
who object to it, shall file their opposition in 
the clerk’s office. A compliance with this 
provision, necessarily requires, the opposition 
should be made in writing. Acts of mn 
p- 142, sect. 136 and 137. 

But it is contended, these proceedings 















fomologation of the proceedings, did not de- 
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eommenced by an application for a forced East’n.District. =~ 
. June, 1826. 4 

surrender; that by the rules of the Spanish Gr 

law, this opposition might be made orally. If '?=™™*¢ 

these rules were found to contain any thing ™ °®*?"7°"* 

different from our present regulations on this 

point, it might be made a question, and a 

gerious one too, whether the repeal of the 


Jaw, giving that remedy previous to the final 


prive the court of the power to pursue any 
longer the forms which it prescribes. It 
might perhaps be urged, that as the legisla- 
ture have the complete control over remedies, 
no right can be vested in any one to use them 
longer than they are permitted to remain in 
force, anid ihat the circumstance of pro- 
ceedings being commenced under them, can- 
not enable the party to continue to act under 
their authority, after they have ceased to 
éxist. Our understanding, however, of the 
ancient laws of the country, precludes the 
necessity of examining this question. 

Before we go into the consideration of the 
mode, in which the pleadings in a cause were 
permitted in the Spanish courts, and the con- 
testatio litis formed, it is proper to consider the 
nature of the action in which this contest has 
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East's. District. arisen, and the situation of the parties toj | hea 
June, 1826. ‘ 
wr-~ It is that known to the laws of Spain by: the | eve 
LupEUNé appellation of juicio de concurso, and it diffe | ¢as 

HIS CREDITORS from every other in this important Particular, pre 

that all the parties to it, except the insolvent, | fac 
are at once plaintiffs, and defendants. Each | pul 
creditor is plaintiff against the failing debtor, — 
to recover the amount due by him, and-againg | sup 
the co-creditors to diminish the amount they the 
demand from the estate; and each is of neces | jus 
sity defendant, against the opposition thade | rul 
by the other creditors against his demand! us, 
From the peculiar situation, in which «th | em 
parties are thus placed, many distinct and | Ea 
separate suits, arise, and are decided during int 
the pendency of the main one by the ingok | oth 
vent, in which they originate. But this pecu. jee 
liarity in the mode of litigating the mattersin | in| 
dispute between those persons to whom the [sol 
bankrupt is indebted, works no change in the 90. 
necessity of the proceedings being conducted qui 
in conformity with those fundamental prince: | _ pre 
ples which govern all suits tried in a court of }. les: 
justice. In every separate ‘judgment which | son 
may be pronounced, there must be both actor, | ime 
et reus ; the contestatio itis must be formed; and | sho 


the parties, unless they make default, must be | nec 
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heard. These are essential requisites to East’n. District. 
June, 1826. 


every judgment, in every country, and inevery ~~ 
case: without them, no decree can be validly ‘°?==1*¢ 
pronounced, and which would not, if these ™" °®#>!78s 


eS22¢e 


2 5 = s- 


S, 2. 


BES EEF 225 





facts were disclosed, on the face of it, import 
nullity. : 
If we leave this ground, which is not only 
supported by positive law, but has its origin in 
tle nature of things, and the first principles of 
justice, and look into the expediency of the 
rule in relation to causes such as that before 
us, no case can be imagined which calls more 
emphatically for a strict observance of it. 
Each of the creditors finds himself thrown 
into court, with most frequently, a number of 
other persons, all in pursuit of the same ob- 
ject as himself. He knows that he must prove 
in the first instance his claim against the in- 
solvent’s estate, and he comes prepared to do 
so. This proof once made, is sogenerally ac- 
quiesced in, that it is rare the party making it 
prepares himself to prove-his debt again, un- 
less warned to do so, by the opposition filed by 
some other creditor. No case, then, can be 
imagined where is greater necessity that he 
should be informed by the pleadings, of the 
necessity of producing his proofs. It is 
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Easr'n. District. essential to guard against surprise, and 4g 


June, 1826. 
PY 


LuDELING 
v8. 


CASES IN THE SUPREME COURT 


prevent confusion among so many litigants... 
From these considerations, we are perfect 


WIS CREDITORS clear, the litis contestatio must be formed among 


the creditors, before the court can pronounce 
judgment on the force of their respectiyg 
claims, as against each other. It only remains 
to inquire, if it was formed in this case, .. 

The appellees contend it was, because the 
creditors who considered themselves ag. 
grieved by the tableau, made oppositigg 
orally in open court to the homologation; but 
to this position we can by no means assent, 


_ Leaving out of view the knowledge we have 


of the practice in the Spanish courts, from 
those proceedings which have passed ander 
our examination, where not only the plead. 
ings, but the proof was reduced to writing, 
and every thing done or said put on the re 
cord with a painful minuteness, we have ouly 
to recur to the statutes of that country to be 
satisfied how unsupported they leave the pro. 
ceedings which took place here. By the laws 
of the Partédas, pleadings in court were 
directed to be in writing, even in the illite 
rate state of society, existing when that work 
was promulgated. Partida 3, tit. 2, law 4. 


* 
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lig] A subsequent law of the Recopilacion permitted East's. District. 
is... | them to be made verbally; but Febrero tells rel 
tly | ys it was not in use, and that pleadings must ©°?="1xe 
ong | be in writing, according to another provision #* °8=D!ToRs 
ince | found inthe same work. Febrero, p. 2, lib. 3, 
tive | cap. 1, §2, no. 30. 
aing But were we even to admit that suits could 

© | have been carried on, and issue joined by oral 
the allegations, in the Spanish courts, the pro- 
%%- | ceedings in this case would still be irregular. 
tion | The laws establishing the practice in our tri- 
but ' hunals, require the petition and answer to be 


ent. | in writing, and it has not even been pretended 
ave | since the establishment of our government in 
rom | Louisiana, that actions could be commenced, 
det | or conducted, in any other way. but by written 
ead. allegations. 

fing, | ~We have already seen, that on general 
Fe | principles, this case formed no exception to 
ouly | the ordinary rules. An examination of the 
>be | authors who treat professedly of this judg- 
pro | ment, leads us to the same result. Febrero, 
awa } after observing that all the parties to’ the 
rere | concurso are plaintifis and defendants, states, 
lite: | that copies of what each allege or pretend, should 
‘ork | be given to the opposite party; and, that if 


4. | their papers are returned without answer, he 


Vou. iv. (N. s.) 77 
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East’n. District. who returns them shall be considered in de. 


June, 1826. 


~~~ fault, and proceedings shall then be had as in 


LupELING 
v3. 


an ordinary suit. Febrero, hb. 3, cap. 3, §1, 


HIS —_ no. 29. 


The same author tells us, that the sentence 
of gradation, or in our legal phraseology, the 
decree which settles the rank and order ip 
which each creditor should be paid, does not 
affect the rights of those who were not cited, 
and ignorant of the proceedings; but if those 
who were cited consent expressly, or remain 
silent, the decision has the authority of the 
thing judged. This is almost the case before 


us, and it is precisely that of which the ap. | 


pellants complain; that although no. opposi- 
tion was made against the tableau, (for a ver. 
bal opposition is the same as none) the court 
went into an examination of the case on the 
merits, and did not give to the tableau, as 
filed, the authority of res judicata. It is some- 
what difficult to ascertain from the Spanish 
books of practice, whether the sentence of 
gradation, sentencia de graduacton, was made on 
a tableau filed by the syndics, or settled in 
the first instance by the judge, after calling 
the parties before him. We incline to think 
the latter was the ordinary mode. But whe- 





th 
aff 
wa 
dif 
tor 
ane 
do 

thi: 
dic 


eac 
con 
sent 
stro 
seqt 


first 
be c 
be s 
whic 
befo: 
the | 
blea 
the c 
class 
appe 
oppo 


OF THE STATE OF LOUISIANA. 609 


e- ther it was or not the principle on which the East’n. District. 
June, 1826. 

in affirmation of the decree was made, namely, ~~ 

1, | want of opposition is the same. It makes no 1°?E"I*¢ 


difference whether the judge tells the credi- 218 CREDITOR: 
ce | tor, you shall be paid according to the order | 
he | and rank which I have given you, and if you 
in | do not make opposition or show cause against 
ot this decree it will become final, or the syn- 
ad, dics calling on the creditors to show cause 
se | why the gradation which -they have given to 
ain | each of them shall not be confirmed, and be- 
he | come the judgment of the court. The con- 
re | gent which is inferred from their silence is as 
ap- | strong in one case as the other, and the con- 
)SI- sequences must, in our opinion, be the same. 
er- The respect which this court feels for that 
urt | first principle of justice, that no man should 
the | be condemned unheard, unless he chooses to 
a | be so, by refusing or neglecting the right 
ne =r which the law gives him, calls, in the instance 
ish | before us, fora reversal of the judgment of 
of} the inferior court. The syndics filed a ta- 
00) bleau of distribution, and gave notice to all 
-™ | the creditors who were not satisfied with the. 
ing | classification there made of their claims, to 
Hk appear on or before a particular time and 
he- oppose it. ‘This opposition was not made in 
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East'n, District. Writing, nor even verbally until the moment 


June, 1826. 
Pry 


LUDELING, 
vs. 


the tableau was called up for homalogatiop, 
Those who were satisfied with the amount 


His CREDITORS given and rank assigned them, had no oecg. 


sion, nor could they have conceived it neces. 
sary to be ready to support their pretensions, 
as they were not informed by the pleadings 
that their claims were contested. A judg. 
ment then which passed on these claims, {9 
their prejudice, is well assigned as ertoy 
if pronounced without issue joined, and de. 
cided on the rights of parties who were not 
in default, without hearing them. In any case 
this would be bad, it is more particularly 
so after the presumption raised by the ta 
bleau, acknowledging their debts, and assign. 
ing them a rank in which they should be paid, 


‘It is therefore ordered, adjudged, and de. 
creed, that the judgment of the district court 
be annulled, avoided, and reversed; and itis 
further ordered, adjudged, and decreed, that 
the tableau of distribution, filed by the syn 
dics, be, and the same is hereby homologated, 
the costs of the appeal to be paid by the 
appellees. 


Seghers for the plaintiffs, 
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East’n. District. 
June, 1826. 
BABIN & AL. vs. LAINE & AL. Pry 


Basin & AL. 
vs. 


Apreat from the court of the second district. ’4™* © “™ 


The third pos- 
sessor, who 


Matuews, J., delivered the opinion of the makes no de- 
fence when cited 


court. This appeal is taken from a_ final *y the mortga- 


gee, cannot af- 


judgment rendered by the parish judge of the tewards stay 
perish of Ascension, who took cognisance of 

the cause in consequence of the district judge 

being interested in its event, &c. 

The plaintiffs are third possessors, and their 
warrantors, of mortgaged property, which was 
seized by the sheriff, in virtue of an order of 
seizure and sale obtained against it by the 
mortgagees, defendants in the present suit. 

The evidence and documents of the case 
show, that the defendants, having obtained a 
judgment against the principal debtor, for the 
debt for which the mortgage was given, pro- 
cured an order of seizure and sale as above 
stated, which was regularly served on the 
plaintiffs, who made no opposition to the pro- 
ceeding, within the ten days allowed to them 
by law for that purpose; but when the sheriff 
was about to proceed to sell the property 
seized, they presented a petition to the judge 
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East’n District. 2 guo for an injunction to stay proceedings, 


June, 1826. 
Pw 


which was granted, and afterwards dissolved 


sas oe &4t- on hearing of the cause: and from this decree 
Lawe&4t. of dissolution they appealed. 


The propriety of the judgment of the parish 
court, as based on the whole merits of the 


case, we shall not inquire into, being of opi. 


nion, that the opposition of the appellants 
to the seizure and sale of the mortgaged 
property, was not made in legal time. 
The right of a mortgage creditor, to cause 
things mortgaged to be seized and sold, to 
satisfy the debts for which they were hypo. 
thecated, notwithstanding they may have 
changed owners and possessors, is legally 
clear and absolute. See Civil Code, p. 460. 
Third possessors of mortgaged property, have 
by law, the choice of either paying the debt 
for which it is mortgaged, or surrendering it 
to be sold, &c. If they do neither, then, they 
must be proceeded against by what is termed 
an action of mortgage, &c. The law allows 
to them ten days after notification of the order 
of seizure and sale; within which, they are 
bound to pay the debt for which the property 
is hypothecated, or make opposition to the 
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legality of the mortgage and proceedings East's. District. 


; ve June, 1826 
ed | thereon.” Civil Code, p. 462. une, 1826. 
ee It is true, that no negative expressions are Baum & au. 


found in the law denying the exercise of this /4!* © 4" 
right after the expiration of ten days; but we 
sh | are of opinion, that the negative is so strongly 
he implied, as to show the intention of the legis- 
pi: | lature was, to fix that period limited, within 
ig | which alone such opposition may be made. 
ed | Any other interpretation of the law on this 
subject, would entirely destroy the facility 
granted to the collection of debts secured by 
mortgage, and would produce the same delays 
in that mode of pursuit now called summary 
and prompt, which exist in the ordinary man- 
ly ner of proceeding, and which are so injurious 
0, | tothe credit of our fellow citizens who reside 
ve | in the country. 

bt If the appellants have any just claim to the 
it} land seized in the present case, by title, de- 
rived from any other person than the mort- 
ed | gagor and original debtor, such claims ought 
not to be affected by the present proceedings, 


3 

et and they may hereafter enforce it against any 
re possessor, by action in due form. 

ty 


" It is therefore ordered, adjudged and 
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" East'a. District. decreed, that the judgment of the parish cour’ 


June, 1826. ; ' 
o.~ be affirmed with costs, reserving to the ap. 


Basix &4t- pellants any right of action which they may 
Manz & 4% have founded on a title to the property in 
dispute, obtained from any person except the 


mortgagor. 


Preston for the plaintiffs, Ripley for the 
defendants. 


—<=—— 


CORPORATION vs. PAULDING. 
Apreay from the court of the first district, 


If the appel- Martin, J., delivered the opinion of the 


lant was not a 


party tothe ori- Court. The corporation are appellants of a 
ginal suit, and 


the facts onjudgment, in a suit between Paulding and 
which his right 


of appeal rest, Hunter, alleging themselves to be the assignees 
be denied, the 


rg te unter. The judge a quo, satisfied with the 
*hem tested. proof of the assignment they administered, 
allowed the appeal. 

The appellee in this court denies the as- 
signment, and has a right to do so. The 
decision of the judge a quo, given ex parte, 
cannot bind him; and he has a right to show 
the insufficiency of the proof assigned, or to 


meet it by contrary evidence. 
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In deciding whether the appellants are East’n. District. 
° June, 1826, 

really Hunter’s assignees, we would not ww 
examine the judgment of another tribunal ; ©°?°24™* 
because. that is not a judgment, which is P4™2™¢ 
pronounced against a party who had not the 
opportunity of being heard. We would ex- 
ercise original jurisdiction, and this the con- 
stitution has forbidden. 

The case must therefore be provisidnally 
sent back, to have the disputed point settled 


in the parish court. 


_ It is therefore ordered, adjudged, and de- 
creed that the case be sent back, with direc- 
tions to the parish court to inquire into the 
right of the appellants, as assignees of Hunter. 


Moreau for the plaintiffs, Hennen for the 
defendant. 


tr eel 


AKIN t? AL. vs. BEDFORD & AL. 
Appear from the court of the first district. 


Martin, J., delivered the opinion of the The piaintit 
is not bound to . 


court. The plaintiffs claim $4,732 4, the nett administer any 
Vox, tv. (1 8.) 78 
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Fast’n. District, proceeds of fifty hogsheads of tobacco, golq 
me for them by the defendants. 
ue &au The answer admits the defendants receined 
Bepronp& at. fifty hogsheads of tobacco of the plaintifi, 
proof of his al- which they sold, according to the instructiong 


legations which 


re not denied 
Sree * cenied of the Jatter, and remitted to them a draftof 


E. Fiske, for $4,732 4, the nett proceeds, 
The plaintiffs were nonsuited and appealed 


It. appears that the case was submitted tg 
the district judge, on the petition and answer, 
He thought the plaintiffs had not made ont 
their case, and could not recover without 
using the answer in evidence; and if they did, 
this document, with the admission of the debt, 
contained an averment of payment, which 
could not be separated from the admission. 

We are of opinion that the allegations of 
the petition, so far as they went to establish 
the sale of the tobacco by the defendants, for 
the plaintiffs, not being denied by the answer, 
the latter were not under any obligation to 
administer evidence of it. 

The answer denied the liability of the de. 
fendants, on the ground that they sent the 
plaintiffs a draft in payment. It does nol 
even allege that this remittance was made by 
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order of the plaintiffs. Even if it did, this East's. Distriet. 


circumstance ought to have been proved; for 
every fact, not admitted in the petition, ad- 


June, 1826, 

ad 

Augin & al. 
vs 


yanced by the defendant, is, according to our Bepronpé at. 


practice (which does not admit of a replica- 
tion) held to be denied by the plaintiff. 

The court, in our opinion, erred in non- 
suiting the plaintiffs ; and as on this being 
done, the defendants could not well have in- 
troduced evidence in support of their aver- 
ment, we cannot well give a final judgment. 


‘It is therefore ordered, adjudged, and de- 


creed that the judgment be annulled, avoided, 


and reversed, and the case remanded for trial, 
the defendants and appellees paying costs in 
this court. 


Eustis for the plaintiffs, MsCaleb and Byrnes 
for the defendants, 
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East’n. District. 


June, 1826. es 
ak TROPPE t AL. vs. BAYON. a 
Trorre & at. sai 
vs. P ; 
Bayon. Appeat from the court of the second distrig 


When theevi- Porter, J., delivered the opinion of the 


dence is contra- 


dictory, the par- inti i ; 
oy catback so Ooutt. The plaintiffs entered into a writte, 


abe fig contract with the defendant, to-do certai 

pealing. work .therein specified, on a house he wa 
building at La Fourche; he discharged them 
before they had completed their contragt; 
they sue him, to recover the value of their 
labor, which they estimate at $600. 

The defence rests principally on an alleged 
failure of the defendants to comply with the 
stipulations contained in their agreement; 
there is also in the answer, a claim in recop 


vention, for $179 72. 


The plaintiffs meet that defence by an al 


legation, that it was through the defendants 
fault, they did not comply with their cop 
tract. 

To this point the testimony appears to have 
been principally directed in the court below, 
and a perusal of the evidence has satisfied w 
the judge did not err in the conclusions which 
he drew from it. 
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Nor did he err in the sum which he allowed East’s. District. 
% | forthe work done by them. This part of the oe 
judgment is complained of by both parties; Ta 
niet |} hut the judge, in our opinion, drew the line 24*°™- 
correctly between the conflicting one 
the | which the case exhibits. : 
ittea |. ‘The plaintiffs have prayed that the judg- 
tain | ment may be affirmed, with ten per cent. da- 
wa | mages, for the frivolous appeal. We do not 
hem | think the case one which calls for the appli- 
acti} cation of this penalty. When the evidence is 
heit ' contradictory, either party has a right to ask 
the judgment of this court, and it cannot be 
ged | considered a frivolous appeal, which brings 


the | such a case before us. 


coh | - Tt is therefore ordered, adjudged, and de- 
creed that the judgment of the district court 
al} be affirmed with costs. 


vnt’s 

Ol Conrad for the plaintiffs, Morel for the 
defendant. 
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East’n. District. 
June, 1826. . BARGEBUR & AL. vs. THEIR CREDITORS, . 
2 wh 
Baxcesve =" Appeat from the court of the first district, 
v5. ‘ 
REDI- - ee ’ 
TENORS. Porter, J., delivered the opinion of the 
When the ce- 


sion is “enor court. This appeal is taken from a deg). 

and a syndic | i er wk 

carmen the sion homologating the tableau of distribution; 

insolvent has no 

power to affect filed by the syndic. 

the rights of the : : 

creditors who ° The first error assigned is, that the opposi 

votedforsyndics | . 

and bring the tion filed by the appellants to the cession wag 

proceedings be- | s 

forethe court. improperly overruled in the court below, 
The tableau : ‘ 

of distribution The proceedings before the notary, by 


cannot be homo- 


logated till the which the cession of goods was accepted and 


creditors are ci- 


ted, and thisa syndic appointed, took place on the third 


should appear one 
onthe record. Gay of January. On the fourteenth, opposition 


was filed, and fraud alleged in the insolvent, 
The court refused to admit the opposition, 
because it was not made within the ten days 
following the appointment. ; . 

The appellants contend, that this case forms 
an exception to the general rule, because the 
time for making opposition was extended, by 
a rule taken by the insolvent, on the 7th of 
that month, calling on the creditors and all 
others to show cause, on or before the twenty- 
first, why the proceedings should not be 
homologated. 
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This step was entirely unnecessary; the 
statute declares that the proceedings before 
the notary do not require homologation. It 
may therefore be well questioned whether 
such irregular notice could dispense with the 
condition on which the statute declares the 
opposition may be admitted, even if the rule 
had been taken by a person authorised to 
do 80. 

But we are of opinion, that the cession 
once made and accepted, and a syndic ap- 


‘pointed, the insolvent could not, by an act of 


his, a@ect the rights of the creditors who had 
voted for the syndic. He had no authority to 
take such a rule, or in any way control the 
proceedings after they were returned into 
court. 


The second error assigned is, that ten days’ . 


notice was not given the creditors to oppose 


the tableau of distribution. 


No evidence appears on the record, in re- 


gard to the notices or publications which the 


law requires to be given. The judge below 


has prevented us from presuming any thing 


in favor of the judgment, by certifying that the 
record contains all the matters on which the 


621 


East’n. District. 
June, 1826. 
PY 
BaRGEBUR 
& au. 
v8. 
THEIR CREDI- 
TORS. 




























622 ' CASES IN THE SUPREME. COURT 


East’n. District. case was decided. It follows then. that the: 


June, 1826. , is 
o~ tableau was confirmed, without evidence being 


Bancz=un Jaid before the court that the creditors were 
cnur crept. C2lled in according to law. This was irre. 
TORS. gular. 


It is therefore ordered, adjudged, and de. 
creed that the judgment of the district court, 
confirming the tableau of distribution, be an- 
nulled, avoided, and reversed ; and it is fur. 
ther ordered, adjudged, and decreed that this 
case be remanded, to be proceeded in ac. 
cording to law, the appellee paying tha.costs 
of this appeal. | 


Watts & Lobdell for the plaintiffs, Peirce for 
the defendants. 


LAFITTE vs. DUNCAN. 


Appeat from the court of the first district. 


Anappealcans PoRTER, J., delivered the opinion of the 
not be granted 


to a party who Court. The defendant has applied for a rule 


cunlary inter on the judge of the first district, to show cause 
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why a mandamus should not issue, compelling Eae’n, District. 
. June, 1926. 
him to grant an appeal from an order, by Grw 


which the defendant was directed to hand 
over to his successor in office, the books, 
papers, and documents belonging to it. 

The judge has returned, as cause for his 
refusal, that the defendant had no pecuniary 
interest in the subject matter on which the 
mandamus was granted; that the records be- 
long exclusively to the public, and not to 
him. 

The defendant, in controverting this return, 
has very properly admitted, that when a no- 
tary resigns his office, the documents and 
papers belonging to it are not his property, 
but the public’s; but he has contended that 
' the order goes too far, for it'embraces papers 
which belong to him in his private and indi- 
vidual capacity ; such as copies that may be 
already made out of deeds heretofore passed 
in it. 

If the order granted by the judge was un- 
derstood by us in that light, a proper case of 
appeal might perhaps be made out; but the 
court understands it in a quite different light. 
Its words are, * The books. papers, and docu- 


ments which appertain to the office,” mean 
VoL. 1v. (1. s.) 79 
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LaFitTE 
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East's. District. nothing more than those things which he was 


June, 1826. pce . : 
i Aes bound to preserve in his official capacity, 


LaFITTE 
v3. 


Duncan. = Let the rule be discharged at the cost of 
the defendant. 


Ripley & Conrad for the plaintiff, Seghers for 
the defendant. 


re nnelipeero 


FRANKLIN BANK vs. NOLTE & AL. 
. Apreat from the court of the first district, 


If a creditor Porter, J., delivered the opinion of the 


sues an_ insol- 


ventdebtor,who court. The defendants have lately become 
has not put him 


on his bilan, the jpgolvent, and have made a cession of their 
case will be cu- : 


ll goods; syndics have been appointed, and the 
of the other cre- concurso 18 now pending. 
ditors. 

They are sued on the ground that the 
plaintiffs were not put on the bilan, and are 
not bound by the proceedings. 

The judge a quo decided that, as the suitof 
the defendants against their creditors was 
still pending, this cause should be cumulated 
with the proceedings in that case. 

We think he decided correctly: the opt 


nion of this court, to the same effect, was 
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ronounced a few days since in the case of Eas’n District. 
Tune, 1826. 


Taylor vs. Hollander. Ante, 535. no~~ 


FRANKLIN 
Bank 


It is therefore ordered, adjudged and de- y7 oe 
creed. that the judgment of the district court 
be affirmed, with costs. 


MCaleb for the plaintiffs, Eustis for the 


defendants. 


CLARK vs. ODDIE. 
Appear from the court of the first district. 


Porter, J., delivered the opinion of the A judgment is 
? Me i a improperly sign- 

court. This suit originated before the insol- ed, afte: the 
debtor has made 


vency of Oddie. As soon as he called a cession of his 
meeting of his creditors, the proceedings _ 
should have been cumulated with those of 
the concurso. 
The judgment was not signed until the 14th 
April. The order suspending proceedings 
was made on the 12th: no judicial proceed- 
ings carried on after that order, could give one 
creditor preference over another. 
The counsel have argued the relative pre- 


tentions of the parties, before the court, to be 
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East’a. District. paid as privileged creditors: that questios 
June,,, 1826. 
wr w can only be settled when all the creditors ar 


CiarK before the court, after the tableau of distriby. 


v3. 
OppIz. — tion is filed. 


It is therefore ordered, adjudged and de. 


creed, that the judgment of the district cous 
be annulled, avoided and reversed, and that 
the cause be remanded to be proceeded jy 
according to law, the appellee paying the 
costs of this appeal. 


Ripley and Eustis for the plaintiff, Watts § 
Lobdell for the defendant. 


ee 


JORDAN vs. WHITE. 


AppeaL from the court of the parish and 
city of New-Orleans. 


The supreme Matuews, J., delivered the opinion of the 
cou,.t afiivms e ° e 
the decree ofthe Court. This is the second appeal in the pre. 
judge @ quo, . ‘ 
when the casesentcase. On the former, after settling many 
turns on a ques- . ° . oop oe 
tion of fact, and questions, in relation to the admissibility of 
his conclusion 


from the evi- testimony, the cause was remanded to be 
dence is not ma- 


nifestly errone- tried de novo. Ante, 325. According to the 
form in which it is now presented, its decision 


ous. 
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depends wholly on matters of fact; for we East’n. District. 


gre still of opinion that those of law were cor- 
gectly decided by the judgment rendered on 
the first appeal. 


The court below, in pursuance of its belief, 


derived from the whole evidence of the case, 
gave judgment in favor of the plaintiff for 
$158, from which the defendant appealed. 


Independent of the pleas of the latter, by 
which he claims in compensation and recon- 
vention, the correctness of this judgment is 
not contested. 

The only evidence found on the record, 
in support of the plea of compensation, is a 
little book of accounts, said to have belonged 
to the steam-boat Teche, in which the entries 
now relied on were made, at a time when the 
plaintiff was part owner and master of said 
boat. This book the judge a quo seems to 
have considered of little weight, on account of 
exhibiting no regular and detached charges 
against the appellee, and also having the ap- 
pearance of imperfection in the manner in 
which it was kept. If we add to these cir- 
cumstances the fact disclosed in the testimony 
of S. Robitaille, that on a settlement made by 
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‘East’. District. the plaintiff, in the spring 1824, his accoyy 

ie with the boat was nearly balanced; it i, 

— believed that no doubt can remain of the 

Waite. correctness of the views taken by the parish 
judge of this part of the cause. 

The testimony on the record, which relates 
to the plea in reconvention, leaves that matier 
doubtful; that of Robitaille and Shaw tend 
strongly to fix on the appellee such negli. 
gence and misconduct in the management of 
the cargo of the boat which received damage 
in 1823, (while he was master and comman. 
der) as ought to make him responsible to the 
owners for the loss by them-sustained. The 
testimony of Peck exonerates him completely 
from any charge of negligence, and conse. 
quent responsibility. If this witness be 
worthy of belief, and his credibility is not 
impeached, except by the repugnance be 
tween the facts disclosed in his evidence and 
those in the testimony of Robitaille and 
Shaw, the conclusion of the judge a quo, by 
which he seems to have rejected the defen- 
dant’s claim in reconvention, does not appeat 
to us to be so violently opposed to the entire 
evidence of the case as to require the inter: 


ference of this court. The truth of Peck’s 
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estimony is somewhat corroborated by the East'n, Disuict 
‘jong silence of the defendant on that subject; i 08 
his employing the plaintiff afterwards as pilot 7°"?4* 


for the boat, and payment in part of his wages. 


vs. 
Waitr. 


. It is therefore ordered, adjudged, and de- 
creed that the judgment of the parish court 
be affirmed with costs. 


Carleton & Lockett for the plaintiff, M‘Caleb 


é 


& Byrnes for the defendant. . 
osatiges 
DREUX vs. HIS CREDITORS. 


Arreat from the court of the first district. 


Martin, J., delivered the opinion of the A mortgage 
creditor does not 


court. Jacques Dreux and E. Legoaster, cre- lose his rank, 


because the re- 


ditors of the insolvent, opposed the homolo- gister overlook- 
ed his mortgage. 


gation of the tableau of distribution, prepared If the mort- 


gagor’s wife re- 


7 nounces her 
by the syndics. It was homologated, and a 


e ned 
they appealed. wa a ns 
‘Dreux opposed the homologation on the 
ground, that the insolvent’s wife was placed 
before him as a mortgage creditor, while she 
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Easv’n. District. had intervened in the act by which the jq: | 


June, 1826. 
PON 
Drevx 
vs. 


CASES IN THE SUPREME COURT 





solvent had mortgaged certain slaves to the’ 
opposing creditor, and renounced her right 


HISCREDITORS of preference on these slaves; because, 


having acted as a syndic, under a judgment 


sere, 





of the district court, and as such effected 4 
sale of considerable part of the estate, with 
his co-syndic, he was entitled to a part of the 
commission. 

Legoaster’s opposition was on the ground, 
that he ought to have been ranked as a mort. 
gage creditor in consequence of a judgment 
obtained against the insolvent before hig 
failure, which was timely recorded. 

We are of opinion, that Jacques Dreu 
ought to have been placed on the tableau, 
before Madame Dreux, with regard to the 
negroes mortgaged to them with his consent, 
and as to whom she renounced her privilege; 
For this purpose, the respective value of the 
property’ specially mortgaged, ought to be 
ascertained, and the tableau new modelled’ 
accordingly. 

We are of opinion, that Jacques Dreux, not 
having been legally appointed syndic, is en 
titled to no commission. 

Legoaster has been denied his rank as-@ 
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iegave, the judicial mortgage resulting from 


, judgment in his favor duly recorded, it ** “sem 


ving been concluded this creditor’s remedy _ 
ws against the register; but, we think 
ibis is. only a cumulative remedy, which did 
widestroy his right to his legal place on the 
bleau, if demanded at any time before the 


mologation. 


itis therefore ordered, adjudged and de- 
aeed, that the judgment of the district court 


-| be annulled, avoided and reversed, the ta- 


beau set aside, and the case remanded, with 
iirections to the district court to make a new 
me,in which the appellant, Jacques Dreux, 
iallbe placed, as far as regards the mortgage _ 
the slaves on which Mrs. Dreux has re- 
nunced: to her rights before her and the 
wpellant, Legoaster, as a mortgage creditor, 
ucording to the date of the registry of his 
judgment ; and it is ordered, that the ap- 
pellees pay costs in this court. 


Dennis and Morphy for the plaintiff, Canon 
brthe defendant. 
Vou. tv. (1. 8.) 80 





e creditor, because the register of East’s District. 
'| portgages did not mention in the certificate Gr~w 
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SauL&at. | APPEAL from the court of the first district, , 


If a credi- Porter, J., delivered -the opinion ‘of the 
tor claim to be — ‘a 
* paid by prefe- court. The petition appears to -have bee 
rence on the in- , 4 ‘ ; 
solvent’s bank filed in this case after the parties defetidags 

stock, pledged to 2 ’ 
him, his claim had become insolvent, and before syndig 
must be settled ie ’ 
contradictorily, Were appointed: The plaintiff alleges«thaf 


with all the 


other creditors, he lent to the defendants $64,000, on 4 


after the tableau 


is made. pledge of stock of the Bank of Orleans, tothe 


were delivered into his possession. He'aven 
that he has reason to believe that other ere. 
ditors will obtain judgments against the paw. 
nors, and have the stock disposed -of to his 
prejudice. -He therefore prays for a sequep 
tration of the property, that his rights, ‘liens 


further, that it may be decreed to be his pro 
perty, and sold or otherwise disposed of 
the law directs, for the payment and satisie 
tion of his debt. oe 

A supplemental petition, subsequently filed, 
made the syndics parties, and they appeatel 
and pleaded the general issue and the null 


East’n. District: . sal 

June, 1826. i. 

aad ASTOR vs. SYNDICS OF SAUL& AL: «2% 

ASTOR be 

vs. af 
Sy¥NDICS OF 


same amount, and the certificates for the same 


and claims on it may be declared valid; am | 
































| ofthe’privilege set up, in consequence of the fast’. District. 


| solvents, and only conferred a right to be 
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seglect to record it. ere. 
The case was tried on its merits in the — 
court below, and argued here on the same Suipics oF 
grounds. 

Weare of opinion that the cause is not be- 

fgré'us in sucha shape, and at sucha time, as 

that final judgment can be given on it. 

it'is too clear to admit of argument, that 

the pledge set up by the plaintiff, supposing 

it clothed with all‘necessary forms, did not 

tansfer the property; it still remained in the 


paid in preference to other-creditors. 
dt follows then, that this property must pass 
into the hands of the syndics, be sold by them, 
and the proceeds enter into the general 
tiass; and that out of these proceeds the 
plaintiff will be paid, according to the rank 
aad order of his privilege. | 

What that rank and order may be can only 
besettled contradictorily with the other cre- 
tors, on. the syndics filing their tableau’ of 
distribution. A judgment rendered now 
would not form res judicata on the matter put 
itissue. In every concurso, all the creditors 
ite-at once plaintiffs and defendants, and 
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East’n. District. most especially so to dispute the preference 


June, 1826. 
SS ad 
Astor 
vs. 
Sxnpics oF 
Saunt & AL. 


which one may claim over another. «Phe 
syndics cannot, either by their admissions for 
by a judgment in a.suit carried on againgt 
them, conclude the creditors as to a pre 
ference claimed, for each has a right to-co. 
test it individually, after the tableau is: filed 
To sanction the course of proceeding resorted 
to, would be introducing a practice which 
would lead to great confusion, and most up. 
necessary expense. Instead of the claims of 
all the creditors to privileges being settled in 
one judgment, we should have as many sep» 
rate suits as there were creditors. If legal, 
these suits could have no usefal object, be. 
cause the relative rank of eaeh can only be 
ascertained after hearing all, and that can not 
be done before an opportunity is given toall 
to present their claims. As these reasons 
would not be so strong if judgment was pro 
nounced against the plaimtiff, it may perhaps 
be supposed that this opinion implies that he 
must recover; but we desire to guard against 
such inference, by stating, that the conclu 
sions to whieh we have arrived, are drawn 
from reasons applicable to all cases so eir 
cumstanced; and that it is to be understood 
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that nothing is decided in relation to the merits East’s, District. 


f | Tune, 1826. 
of that now before the court. - fis 

In whatever point of view, therefore, the 47" 
subject can be considered, the judgment of §¥s>rcs oF 


the court below was erroneous: the cause 


ought to have been cumulated with the other 
proceedings in concurso. 


It is therefore ordered, adjudged, and de- 
creed that the judgment of the district court 
be annulled, avoided, and reversed, and that 
this cause be remanded to the district court, 
to be proceeded in according to law, the 
appellees paying the costs of this appeal. 


Grymes for the plaintiff, Eustis for the 
defendants. 


LE BLANC vs. JOHNS. 


Appeat from the court of the fourth district. 


Porter, J., delivered: the opinion of the yy , party 
: for a jury, 
court. This case is presented to us on errors but suffer. tie 


of law, apparent on the face of the record.  Yithout ne, be- 








East’a. District. “That. relied...on in the argumetityte: 
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or lateato the cauce being tried by the: cous | 
Lx Brame when the per show a jury “was:prayed 


ing present, the 





for. tight | 

This would. be error, mito the -aetpl 
" plaining was present by himself or ‘attorney, 
and consented to try the case by. the court; ” 
if he was, he cannot be permitted to take 
his. chance of success in that way, and ‘then. 
turn round on his adversary and: say ‘that: 
the trial’ was irregular. ot thei 

It appears -from the proceedings that the’ 
defendant .or his. attorney assisted at thein — 
vestigation of the case in the. court - below, 
Evidence was adduced on both sides, and — 
two several admissions are statéd -to ‘have 
been made of the plaintiff’stitle. These latter 
could not have taken place unless by pe: 
defendant or his attorney. 

The errors in relation to the merits ¢annot 
be gone into, forthe record’does not come'up 
in sucha way as to enable us to examine 
them. ‘The presumption arising” from’ the 
elerk’s taking down the testimony, can only 
extend tothe parol evidence. Nothing’in> , 
forms us that all the written documents read’ 
on the trial appear. on the record. nace » 


















TS eee | SRE 








OF ‘THE STATE OF LOUISIANA. 


It is, therefore. ordered, adjudged ‘and East'n, District. 
lecreed, that the appeal be dismissed with “> 
 Watis & Lobdell for the plaintiff, Hennen for 
‘the defendant. _ re er 


pn es 


‘LUDELING’S SYNDICS vs. POYDRAS EXECUTORS. 


8 


A. ApreaL from the court of the third district. R | 


Porter, J., delivered the ‘opinion of the ie ae 
court’ This case has been heard on an ap- = mae ofthe 
plication to modify the decree ‘of this court, ovat olen 
so-far as to remand the cause, .instead ‘of an pelos the 
rendering final judgment. Mah ARE yo Poaled, sat the 
The’ principal difficulty we have felt in se gross = 
coming to a decision, arises. from the law srithowt any ob- 
under which. these proceedings were Gom- Bs this comrts the 
menced having been repéaled- before Gah Crodors are 
judgment was rendered. Our attention has os eh 
been drawn to it, from the circumstance of to bring them in- 


the law respecting the forced surrender; ‘and first instance, 


2 r i . personal notice 
the voluntary, being different in relation tothe is necessary as 


Ihanner creditors should be cited, on the tide Im the pa- 
syndics «filing the ‘tableau of distribution, to New-or- 


> leans, publica- 


though alike in requiring opposition to be inition “ in the 
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East'n. District. writing. We have finally concluded, that, a, 
So age the creditors continued to act in the concurs 
Lopeisc’s after the repeal of the law under which#t 


SYNDICS * ’ 
Poweess? commenced, and have not made the objection 


EXECUTORS. either in the inferior court or this, the error, 


papers, or a no- 
aa it be one, is cured by their assent. 


men resorted Jt has been contended, that the -creditog 


were not duly cited to oppose the tableay, 
and that consequently they were not bound 
to make opposition either orally or in writing 
The first ground alleged to show this de. 
fect, is, that the mode of citation on filing:the 
tableau, should pursue. the same formalities 
as when the creditors are called into courtat 
the first meeting. ’ 


We think not. The act of assembly direeia, 


that the creditors shall be called by bills or 
publications to oppose the tableau; butte 
bring them into court in the first instaneg 
personal notice is necessary, if they revide 
within the parish. 


The second is, that as the scococdinggtiil 
place out of New-Orleans, notice should have 
been given by bills stuck up, and not bp 
publication. But the act says either, and: 
makes no distinction between cases in the | 


city and out of it. 
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The last objection is, that notice was not Eastn. Dictrict. 


June, 1826. 


given three times in two newspapers published Gy —~w 


in New-Orleans. 
This allegation is attempted to be sup- 


LuDELING’s 


SY¥NDICS 


vs, 
Poypras’ 


ported on a contradictory statement, found on ***°P7°8* 


the minutes of the court, which has been 
copied into the record. It states, that six 
newspapers were produced on the trial; three 
of the Louisianian and Friend of the Laws, 
and three of the Courrier ‘de la Louisiane, of 
different dates, viz: thtee of the Louisianian 
or Friend of the Laws of the 28th J anuary and 
the 4th and 5th of February, and three of the 
Courrier de la Louisiane of the 3d and 4th of 
February. From the repeated enunciation of 
three of each these newspapers being -pro- 
duced, we should rather be inclined te think 
the omission to insert the date of the latter, a 
clerical error; but we do not feel it necessary. 
to decide the case on this ground, for, the bill 
of exceptions expressly states, that due notice 
was given in the newspapers. 

‘This is sufficient, and it does not appear to 
us the judgment of the court requires any 


| alleration. Ante, 601. 


Seghers for the plaintiffs. 
Vou. tv. (N. 8.) 81 
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East’n. District. 


June, 1826. ; BROWN vs. SAUL’S SYNDICS. 
Erte Appeat from the court of the first districf, 


Savx’s s¥NDICs 


3 3 Porter, J., delivered the opinion of the 
a creditor . i * 
claim to be paid court. This case presents precisely the same 
by preference on r : 1. At 3 sa 
the insolvent’s question which we have just decided in that 
bank stock, - : 34% 
pledged to him, of Astor vs. Syndics of Saul and Morgan; and 
his claim must ie 
be settled con- for the reasons there adduced, it is’ ordered, 
tradictorily with , ? a 
all the other adjudged and decreed, that the judgment of 
creditors, after : . 
the tableau is the district court be annulled,- avoided and 
made. s 
reversed, and that the case be remanded to 
be proceeded in according to law, the 


appellees paying costs ef appeal. Ante, 632, 


fendants. 


—<f— 


BROOKE, ALLEN, & CO. vs. LOUISIANA STATE 
INSURANCE COMPANY. 


Appreat from the court of the first district, 


Ina policyof Porter, J., delivered the opinion of ‘the 
insurance, the r a , 
* written controls court, This action is brought on a valued 


the printed part. ‘ ° Mer P 
policy of insurance. The plaintiffs claim the 


general issue. The. cause was submitted to 



















Morse for the plaintiff, Eustis ‘for the de- 
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ajary, who found a verdict for the petitioners Easvs. District. 


for'4,500. Both parties appealed. ee 1 
) BROOKE, 

a AtLEN & co, 
The policy is in the usual form, and con- ,..% 0, 


tains at the bottom the common list of memo- 7 AT oo, 
tandum articles. Underneath this enumera- 
tion there is written: 

_#This insurance is declared | to be on cargo, 
yalued at $11,000. 

«Mules on and under deck against strand- 
ing or a total loss.” - 

The defendants and appellants have made, 
in this court, the following points: 

1. The valuation of the cargo, made by the 
plaintiffs was erroneous, extravagant and void, 
Phillips on Insurance, 306, aud 307. 

2. The risk insured against was not fully 
and fairly represented by the plaintiffs. J6:d. 
9 to 83. 

3. The constructive total loss is excluded 
in all memorandum articles. Parke, 112, 113, 
to 115; Phillips, 483 and 488; 8 Cranch, 39, 
and 46 to 50; 1 Wheaton, 219, and 224 to 232; 
2 Maule & Selwyn, 371 to 375. 

4, The loss insured against, even if the in- 
surance had been in the body of the policy, 
was an absolute, natural, or physical total 
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East’n District. loss, not a legal, technical, or constructiye 
June, 1826. . ~ ; : 


Atutey, & co. 


. % 465 and 471; 7 Johnson, 527. 


Lovisiawa 
= 5. In the construction of a policy -ofjp, 


InsvnancECo. 
surance, the written controls the printed 
part; and in the present policy the: risk 
insured against is specified in writing. Phil 
ips, 18 and 70; 4 East, 130, 135, and dg, 
6. The destruction, or physical total log 
of a part of the cargo insured, if it consistof 
memorandum articles, or articles insured 
against total loss only, does not amount to 
a total loss, so as to enable the assured to 
recover for the-part so lost or destroyed, 
1 Wheaton, 219; 7 Common Law Rep., 39 1043; 
3 Ibid. 127. $ 
7. In case of a total loss, the valuation 
fixed in the policy remains, unless overrated, 
but a partial loss opens the policy, and the 
value of the thing lost must ‘be proved, 
Phillips, 305 and 313; Park, 111; Marshal 
203. ' ats 
8. The case ought not to be remanded, ip 
asmuch as it is admitted the vessel arrived at 
her port of destination with part of the 
cargo, \ 


ww total loss. Marshall, 414, chap. 13; Phillip 
Broonk, 382, 383, 489, 490, and 491; 6 Massachuselt, 
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The first objection is, that the cargo was 
overvalued. Arguments of this kind come 
with a bad grace from underwriters, if there 
was no intention to defraud them. They re- 
ceive a premium for the whole amount stipu- 
jated in the policy, and are benefited: pro 
tanto; they should therefore bear the loss, if 
the contract was in good faith. If indeed, it 
appeared that the value given to the articles 


‘put on board was to enable the insured to 


profit, by destroying the property protected 
by the insurance, the contract would be 
avoided. But, apart from these considera- 
tions, we can see no reason on which the 
policy should be annulled, from the mere fact 
of the articles insured being valued too high; 
it rather affords an argument in case of total 
loss, from which fraud is to be inferred, than 
aground, which per se avoids the contract. 
Nothing in the evidence enables the court to 
say that such was the intention of the parties 
to plaintiffs. They evidently intended to 
cover the profits they hoped. to make if the 
cargo reached safely the port of. destination. 
Phillips on Evidence, 306 and 307; 6 Cranch, 220; 
5lbid. 110; 3 Taunton, 506. 





643 


East’n. District. 
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Eauto, Distict.. The second, that there was misrepresentg, 
~~~ tion of the nature of the cargo, appears toy 
‘Autres & co. Without any foundation. The descriptiog 
-- Louisiana given of it in the policy did not restriet 
beeen co, portion of it to mules. The high rate of pre. 
mium paid excludes the idea that informatiog 
was not given to the insurers of what the 
cargo should consist. To avoid the contradt 
on this ground, would be to presume fraud, 
without evidence affording any circumstances 
on which it could be inferred; again, the-de, 
fence in the court below should have put thé 
plaintiffs on the proof of this fact.. Buta 
thing contained in the answer warned them 
their claim’ would-be contested on that 
ground. 


The third, fourth, fifth, sixth, and oceeal 


all depend on the proper meaning to beat 
tached to the words used at the foot of the 
policy: “ Mules on or under deck, agains 
stranding or a total loss.” 

It has been urged on the part of the plain 
tiffs, that mules are not memorandum articles 


such, but there is nothing which prevents 


points will be considered together, ‘as they 


They are certainly not generally considered | 
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them from being made so by the stipulations East’n. District. 
ofthe parties, and we think there can be no Eo 
doubt that they were intended to be made ,, BRoom™. | 
subject to the same rules by this policy. We 1.47.0, 
ean conceive nd reason for inserting the ,,, 747% 
clause, unless something else was intended 

_ than-the responsibility created by the policy 
ip its usual form. The words used in rela- 
tion to the articles of the memorandum, free 
from average, unless general, are convertible 
terms, * with responsible for a total loss ;” or 
at least the latter words are as strongly 
restrictive as the former. 

Many cases have been brought before the 

court, in which courts of justice have given 


a construction to the expressions used in 















policies, in relation to memorandum articles. 
On several of these it seems to have been 
considered, that there must be a loss of the 
whole of the thing insured, to enable the as- 
surer to recover; that if any part of the thing 
protected by the policy reach the port of 
destination, the insurers were not respon- 
sible.’ In others, it has been held that where 
the cargo consisted of separate and distinct 
objects, a total loss of any part of it would 
enable the assured to demand the value of 
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East'n. District; the object so destroyed. Phillips on Insurang, | jhis. 
June, 1826. 
ww 188 to 491; 1 Wheaton, 219 ; 6 Massachusetit, | yh0. 
» Brooxe, 119; 7Johnson, 527; 15 East, 559; 7 Taunton, than 


AtLEs, & co. 
Lamistiine 154. od to W 
InsunanceCo, Lhe weight of authority appears to uw | iad 
nearly alike. We therefore feel at liberty ty | cong 

adopt that construction which will best meet | seas 

the intention of the parties; for unless there | jpe 

be some. technical principle of law whieh | inte 


stands in our way, the obligation js vnperallg was 


on us to do so. | of th 
It has been contended with great foie dec: 
. that the decisions of those court which have | of q 


held that a total loss of any part, was a total lox, 


es ' ' - 
within the meaning of the policy were com | juje 
trary to reason, and the very- meaning of the seu 


words used: that such doctrine was com} jhe: 
founding a partial with an entire loss; thatthe | 4. 
former was confessedly excluded» from the] yo, 
risk, and yet the insurers, by a changed} q+ 
terms, were made responsible for it; that a T 
part was less than the. whole; and that the | that 
loss of the whole was only insured against.’” |; 


This reasoning would be unanswerable, if pret 


tion 

sarily meant a loss of the whole cargo insured. } 1, 
b 

But we do not understand, that in relation t 


by the expressions a foial loss, were necee 

















OF THE STATE OF LOUISIANA. 


this contract, these expressions are converti- East’n. District. 


ble. When used in relation to articles, other 
than those styled memorandum, or in relation ,, 


to which a special agreement has not been ,,,, 


made, we know that a loss of the one half, is ,,. 
considered in law a total loss. We kuow no 
reason why they should not be restrained in 
the stipulation before us, to what was the 
intention of the parties. The memorandum 
wad introduced into policies, in consequence 
of the peculiar tendency of certain articles to 
decay. Now, in-relation toa cargo, made up 
of distinct and separate objects, which the 
parties intended to place under the same 
rules, if their object was not to render the 
assurers responsible for any deterioration in 
the value, but for the absolute destruction of 
the thing insured, the word’ “total loss” 
would be as readily resorted to, to express 
that distinction as any other. 

The evidence has satisfied us beyond doubt, 
that such was the intention of the parties to 
this contract. We do not believe that the 
premium would have been paid, if the condi- 
tion had been understood by the insured to 
be, that if only one out of all the mules 


he put on board, reached the port of destina- 
Vou. 1v. (N .s.) 82 
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East’n. District. tion, he was to sustain the loss. The objeg; 
June, 1826. é' . 
tn, of this clause, it appears to us, was to prevent 
aro ag the insurers from being responsible for any 


Lovina ijury short of absolute destruction of the} A? 

Saute. mules. 

4 According to these principles, the insurer} Ma 
‘were only responsible for the mules that} court 
perished before the port of destination wa; sheril 
reached. As the policy, therefore, is opened | writs 
by a loss less than the whole, we had doubted | _belon 
whether the verdict was not for a larger} prop 
sum than the law would sanction; but, a¢.} obtai 
cording to the latest cases, in adjusting the} Th 
loss on a valued policy, the practice seems (| West 
be, that the amount of injury sustained bya] again 
loss of the. part, is made in reference tothe} Th 
valuation of the whole in the policy. This the c 
course is certainly the most equitable, where} that t 
the agreement, in its origin, was free’ from| may! 
fraud. The jury do not seem to have erred | . Th 
Phillips on Insurance, p. 313—319. they 


It is therefore ordered, adjudged and de- Tt 
creed, that the judgment of the district court deed 
be affirmed with costs. the b 


Morse for the plaintiffs, Eustis for the | datec 
defendants. the | 
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East’n. District. 


| HENDERSON & AL. vs. MORGAN. wee 


HENDERSON 
& au. 


Appeat from the court of the first district. us. 
Morean. 


Martin, J., delivered the opinion of the A conveyance, 


to secure, at the 


court. The plaintiffs state, the defendant, eve ofb:nkrupt- 


cy, a Creditor, to 


sheriff of the parish, is about levying certain the injury ’ of 
. others, is frau- 


' grits, on a lot, their property, pretending it duent, and will 


be set aside. 


belongs to West, the person against whose 
property these writs are directed. They 
obtained a provisional injunction. 

The answer averred, that the deed from 
West, under whom the plaintiffs claim, is void 
against his creditor. 

The bank of Louisiana and the syndics of 
the creditors of West intervened, and prayed 
that the sale under which the plaintiffs claim, 
may be annulled and set aside. 

The plaintiffs’ petition was dismissed, and 
they appealed. 


The statement of facts shows, that West’s 
deed to Fort, the president of the branch of 
the bank of the United States in New-Orleans, 
dated November 21, 1825, was accepted by 
the latter, at the plaintiffs’ request, for the 
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East’n. District. purpose of re-conveying the premises to them, 


June, 1826. 
Pw 


as some security against their liability, ag 


—- West’s sureties, for a defalcation of $23,220, 


vs. 
Mora@avn. 


in his account as cashier of the branch bank, 


That this was the consideration of the con- 


veyances from West to Fort, and Fort to the 
plaintiffs. West was, besides, liable to the 
bank for another sum of $20,000, for which 
the plaintiffs were not responsible, as he had 
taken it before they became his bondsmen, 
West then owed to the bank of Louisiana 
$10,800, to the Mississippi Marine and Fire 
Insurance Company $6800, to Reynolds, 
Byrne & Co. $6000, to Wilkins & Linton 
$6342, to the bank of Orleans $5400. 

On the 23d and 26th of October, 1825, West 
fraudulently took from the bank of which he 
was cashier, $23,220. The discovery of his 
fraudulent conduct was made on the 21st of 
November, 1825, the day on which he exe. 
cuted the deed to Fort, and two days after 
the plaintiffs, being responsible as West's 
sureties, paid the sum they were bound for, 
and received a conveyance from Fort. West 


absconded on the 23d of November, and on 
the same day, after the plaintiffs had taken. 


possession of the premises, they were seized 
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. 


by the defendant. On the same day, a war- East's. District. 
i ait J 
rant issued from the district judge of the une, 1826 





NDERSON © 


United States against West; but he was not = = 


taken, and his place of refuge is unknown. 
George Johnston has been appointed the 
syndic of his creditors. 

West’s note to the bank of Orleans is of 
September 25, 1825, at sixty days; that to 
Reynolds, Byrne & Co. is payable the Ist 
of January, 1826; so is that of Wilkins & 
Linton. 

The object of West, in making, of Fort in 
receiving, and the plaintiffs in soliciting, the 
conveyance, under which the latter claim, most 
evidently was to give and obtain a security, 
ata time when West was evidently unable to 
discharge the debt he had incurred to the 
bank by his dishonest conduct, and thus to 
give his sureties a preference over his other 
creditors, whom he was unable to pay. This 
the law forbids. Civil Code, 1965—1981. 
Hodge vs. Morgan, vol. 2, 61; Acts of 1817, 
p.136, § 24. 

The plaintiffs’ counsel urges, there is no 
evidence of West’s insolvency: his flight was 
owing to the criminal process out against him 
He relies on Part. 5, 15, 10, which gives the 


vs. 
MorGaAn. 
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" Bast’n. District. right to a creditor who overtakes his debtoy 


June, 1826. 
LP” ty 
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flying, to seize the property the debtor 


Hawpensov carrying away, to the amount of the debj 


v8. 
Morgan. 





without being bound to divide it with th 
other creditors. 3 

The record shows, West owed very large 
debts, and the anxiety of the plaintiffs to pro. 
cure the deed, is some presumption that 
least, in their opinion, this measure was ne 
cessary to their security: besides, while such 
large sums appear due, those who allege th 
solvency, should show the existence of pip 
perty sufficient to discharge them. Czvil Cod, 
art. 1980. 

The law of the Partidas offers a reward 
the creditor who arrests a debtor who flies; 
it authorises him to take, to the amount of hi 
debt, the goods the debtor is carrying off wit 
him. | 

Here the plaintiffs did: not endeavor ts 
arrest West: they seized nothing he was cat 
rying with him, indeed nothing that he coull 
carry off; but they made with him a bargain 
which the law reproves, by which they sougt 
to gain an advantage over their co-creditom 
The district court did not err in disregarding 
their claim. 
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It is therefore ordered, adjudged, and de- East'n. District: 


“4 sa Ji 

creed that the judgment of the district court a 

be afurmed with costs. Haweansen 
Ssareaen 


Grymes and Eustis for the plaintiffs, Livermore 
for the defendant. 


FITZ’S SYNDIC vs. HAYDEN. 


Apreat from the court of the parish and 
city of New-Orleans. 


Martin, J., delivered the opinion. of the Ticsunnowes 

: ° is judge of the 

court. The defendant having obtained the sufficiency of 
: the sureties of- 

court’s order for the removal of this case to ‘ered, on an ap- 
= a sac plication to re- 

the court of the United States, the plaintiff move a case to 


“ " - the court of the 
urging the insufficiency of the.sureties ten- United States; 


and the supreme 


dered and approved by the court, obtained, court will not 


interfere, if that 


ona rule, the recission of the order, and the discretion _be 
properly exer- 


defendant appealed. cised. 


_ The appellant’s counsel contends, that 
afler the order of transfer, the case was no 
longer under the control of the state court ; 
that the sureties were good, and he was not 
bound to offer freeholders. 
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June, 1826. 
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There is no doubt with us, that notwith. 
standing the order of transfer, if the court wag 
i al satisfied that insufficient sureties had ‘been 


HayveEn. 


accepted, it might do right on the application 
of the plaintiff, showing the insufficiency, 
The court might have ordered an appeal, if 
required ; and the case was perhaps underits 
control, till actually transferred to the court of 
the United States, or removed by appeal 

As to the sufficiency of the sureties, a great 
deal must. be left to the discretion of the court, 
which the law has made the judge of their 
sufficiency; a court of appeal has but very 
inferior. means of knowledge. We do not 
mean to say, that this court cannot relieve, 
in case of an improper exercise of this dis 
cretion, but a very strong case must be made 
to exercise its interference; and, in that 
before us, it does not appear the court erred. 


It is therefore ordered, adjudged, and de- 
creed that the judgment of the parish court 
be affirmed, with costs. 


Morse for the plaintiff, Ripley & Conrad for 
the defendant. 
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East’n. District. 


LITTLEJOHN vs. RAMSAY. June, 1826, 
Pw 


Apreat from the court of the first district. “™™#*°#* 


Ramsay. 


Martin, J., delivered the opinion of the an agent who 


surrenders a 


court. The firm of Cumming & Ramsay, Of note belonging 
which the defendant was a partner, being tna cies one 
qeditors of the plaintiff for $329 61, received fistan aay, to 


fom him Fort’s note for a larger sum, pay- jaye” ’oringing 


able to the plaintiff, and promised to account jy" cnargeatis 
for the balance, by paying it; to wit, $383 79 “smn 
to Walton, and $427 47 to Williams. 

The defendant afterwards received from 
Fort $172, and took his note for the balance, 
in his, the defendant’s name, at ninety days; : 
and eight months after it became due, put it 
insyit, had judgment, which was not record- 
ed, and has failed in his endeavor to collect 
themoney. The plaintiff had judgment for 


the balance, and the defendant appealed. 


It is clear the note of Fort’s to the plaintiff 


was novated by the defendant surrendering 


itand receiving a part payment, and taking a 
note in his own name for the balance, at a dis- 
tant period. He is certainly liable for the 


amount of the note, but Walton and Williams, 
Vox. iv. (N. 8.) 83 
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East’n, District. to whom he bound himself, by his receipt fo. | be | 


a - ne ee plaintiff, acquired by this cig, | Pluk 


—e cumstance a right against the defendant, the | 
Ramsay. 





existence of which is said to be inconsistey | . It 
with that of the plaintiff to compel paymen mee 
from the defendant. be a 
The defendant has pleaded the gull 
issue. It does not appear that either Walt | . ? 
or Williams sought to avail themselves of any § defet 
right against him. By undertaking with th 
plaintiff, to pay the latter’s money to them, 
he contracted an obligation with him to do 8 7 
and if he failed, this obligation resolved itself} |. ¢ 
on that of paying him damages, for the injay 
sustained. It is true he also contracted obig 4?! 
gations both to Walton and Williams. The 
three obligations could well exist at the samp Ma 
time, like those of the master of a ship, to the court. 
shipper and consignee ; and as the deliveryd] the 
the goods to the consignee dissolves both te} ad it 





obligations of the master, payment, accordig§ Andre 
to the defendant’s contract, would have din} drew. 
charged all those of the present defendants} sd.c 
These likely were the plaintiff’s creditom) the ve 
and he has an interest that the money be And 
placed in the defendant’s hands, to be pailp tinued 
them, should be recovered from the voll Andre: 
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} je refuse or neglect to pay it to the latter. rast’n. District. 


June, 1826. 
Fluke ve. Turner. Ante, 551. 
! Litt.esoun 


_Itis therefore ordered, adjudged and de- Ramsar. 
geed, that the judgment of the district court 
be affirmed, with costs. 


_ Preston for the plaintiff, Grymes for the 
defendant. 
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GONZALES & AL. vs. SANCHEZ & WIFE. 


Arreat from the court of the second district. 


hese § 
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Martin, J., delivered the opinion of the ore puna 


eourt. [In 1777 the Spanish government grant- oer lee 


edthe premises to the father of Mrs. Sanchez, ig 


i 7 had, irin 
and in 1787 he made a verbal sale of them to ned, moaning 


° . e: An- to be made bee 
Andrew Vega, and received the pre , fore a notary, 


. ssed when no autho- 
drew Vega and his son Anthony posse Aegon 


: os : 1 i f vernor is shown 
and cultivated the premises in the life time o eee 
the ae neral law of the 


land, and when 


° ’ ON Cone the super. court 
Andrew died soon after, and his son of the late terri- 


A A . P ° $9 ; tory refused to 
in possession; and in 1789 married pr ee 


‘Andrea Paballico, new Mrs. Gonzales. ng be re- 
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About this time Mrs. Sanchez’s father died, 
she then being six or seven years of age, his 
wife having died before him. 

Anthony and Andrea Vega had two chil. 
dren, viz. Anthony, junior, (now deceased, 
and represented by his two minor children 
(Anthony and Mary) and Rietta, now twenity. 
two years of age. 

Anthony, the father, kept possession and 
cultivated the premises till his death, which 
happened a few years before 1796. 

His widow, having married Gonzales, made 
an inventory of his estate, on the eleventh of 
January 1796, in which the premises were in- 
cluded, and valued, with the improvements, 
at $250 : the estate of her first husband was 


placed in the hands of her second. He and 


her, and her daughter Rietta continued ‘to, 
and still dwell on the premises. 

In 1820 the present defendants brought 
suit against Gonzales, for the premises in his 
possession, which they claimed as part of the 
estate of Mrs. Sanchez’s father, in which they 
succeeded, (11 Martin, 207) and obtained a 
writ of possession; and Mrs. Gonzales, as 
widow of Anthony Vega, senior, Rietta, 
as his daughter, and the widow of Anthony 
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jied, | Vega, junior, as tutrix of his two children, East'a District. 
» his | opposed the execution of the writ, and oo = a 


obtained an injunction. © —— . 
chil. | © Sanchez and wife, now defendants, in their Sancus bai. 
used, | answer claimed title; and in an amended one 

dren | denied that the present plaintiffs had the ac- 

etity. | tual possession of the premises. The injunc- 

tion was dissolved and the plaintiffs appealed. 

and 
hich Our attention is first drawn to a bill of ex- 
ceptions taken to the opinion of the district 
nade | judge, in rejecting evidence of the verbal sale. 
th of | The introduction of the evidence was oppos- 
ein-| ed on the second ground, that by a law of the 
ents, | Nueva Recopilacton, 9, 17 and 10, sales of real 
was | estates are required to be made before a 
and | notary; and by an ordinance of Unzaga, a 
1'to, | like provision was introduced, and verbal and 
sous seing privé sales of land are prohibited. 
ught The law of the’ Recopilacion cited, is 
»his | avowedly and expressly a fiscal law, enacted 
fthe | for facilitating the collection of a duty, alea- 
they | vala; and as the province of Louisiana was 
eda | exempt from that duty, the law was never 
, as | considered as extending to it. 

etta, The ordinance of Unzaga is a document of 
jony | Which neither the original nor any copy are 
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East’n. District. now extant. The powers of the governorsiof | 
June, 1826. : 
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\x-~ the Spanish American colonies are detailed 
Gonzates&al in the laws of the Indies; and from no part of 


vs. 


SancuEz&t. this code does it appear that Unzaga was 


vested with authority to alter the law of 
the land in this respect. By Partida, 5, 5,6, 
sales may be in or without writing. The 


- governors of Louisiana were, however, ip 


many instances, vested with ample legisla. 
tive powers, often given them by the royal 
instructions. Hence when any act of theirs, 
not ostensibly within their legal powers, has 
been recognised and acted upon by courts of 
justice, this tribunal has presumed it was au, 
thorised by the king’s special order. Rogers 
vs. Bresler, 3 Martin, 665. 

Under the Spanish and territorial govern. 
ments, till the adoption of the civil code, 
which recognises sales of land under private 
signatures, such sales were carried.into effect; 
the law of the Recopilacion, for the reasons 
given, not being considered as applicable to 
the country. As to the ordinance of Unzagajit 
does not appear to have ever been consider 
ed of any legal validity, and the superior 
court of the late territory, in the case of 


Phillip vs. André, totally disregarded it. Iti 
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now too late to give it effect for the first time, East’n: District 
; ; , 1826. 

to the overthrow of titles, hitherto undisturb- wis 3 

ed. We think the judge erred in rejecting 0°™*4t™**4" 


vs. 
the evidence. SancHzEs & at. 


It is therefore ordered, adjudged, and de- 
creed that the judgment be annulled, avoided, 
and reversed, and the case remanded, with 


_jnstructions to the district court to admit the 


evidence of the verbal sale. 


Derbigny for the plaintiffs, Workman for the 


. defendants. 


AKIN & AL. vs. MISSISSIPPI MARINE AND FIRE 
INSURANCE COMPANY. 


Apprat from the court of the first district. 


Martin, J., delivered the opinion of the — The insured 

Per ° S will recover on 

court; The plaintiffs insured in the defen- a vatued policy, 

’ - ; although the in- 

dants’ office their goods on a voyage, from voice cost of 

the goods be be- 

New-Orleans to Key West and Havana, ona iow. the sum 
° insured. 

valued policy, to the amount of $5000. When fra voyage be 

insured to Key 

near Key West, the vessel encountered a gale, west and the 

Havana, and 


in which a considerable part of the cargo WAS the ship unne- 
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Eant'n, District damaged; and the captain thought it neces. 
June, 1826 
w= sary to proceed directly to the Havana, where, 
Axiv & 4t- the flour was sold: and the reduction of the, 


_Masetstees price on the damaged flour, and expenses, in 


Fine Insvr- duced the plaintiffs to abandon and claim the 
consti - poe insured on a.total loss. They had a 
ceed to the last judgment, and the defendants appealed. . 


place first, this 
is a deviation. 
But if she did 


so through bad ~The points insisted on. in this court, are. 


Weather, and 


the voyage to J, That the plaintiffs had not on. board 


Key West fail,a 


recovery willbe goods to the amount of the sum insured ; 
had for a total 


loss. 2. A deviation ; 


3. That the defendants are liable for a, 
partial loss only, which they have ever been . 


ready to pay. 


I. The defendants admit, the plaintiffs had 
on board 953 barrels of flour, worth $3613, 
In Hodgson vs. Marine Insurance Company, 
5 Cranch, 110, the supreme court of the United 
States held, that if a ship was valued at 
$10,000 and $8000 insured, the contract 
would not be avoided on proof that she was 
really worth $3000 only. The object of. the 
valuation is, to prevent any future contest, 
and unless there be fraud, the party must be 
bound by a valuation he has assented to. The 
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price stated was the cost of the flour, which East’. District. 
subsequent charges must have increased. A bate in 
valuation, which would be very high at the tone a 
beginning of the risk, may be very low in a ,Musnewrr 
subsequent period, when great additional ex- Pts Ineve- 
penses have been incurred in the transporta- . 
tion of it. Phillips on Insurance, p. 307. 
Il. It is clear, that if the vessel had unne- 
cessarily proceeded to the Havana, without 
first going to Key West, this would be a-de- 
viation; but in the present case, the damages 
sustained by the vessel during the gale, ren- 
dered it necessary to abandon the intended 
voyage to Key West, at least for the moment : 
the testimony, we think, fairly establishes this 
fact. 
II. The plea that the defendants are liable 
fora partial loss only, and not for a total one, 
seems a waiver of the preceding means of 
defence : for, if there were fraud in the valua- 
tion, or a deviation in the voyage, the insurers 
would not be liable to any loss, partial or total. 
The loss in the present case, is a total one, 
because the intended voyage to Key West 
has been necessarily abandoned, and has 
\ failed. Phillips on Insurance, p. 390. 


Lastly, it was urged in this court, though 
Vox. tv. (N. s.) 84 
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* East’n. District. not stated in the pleadings, that flour 4%, 


ee, «memorandum article. There is actuallyig 


— 4l memorandum at the foot of this policy, ang 


»Mseissrees flour is not expressly mentioned in it: whether 
Fine twsor- it be included under the words, “all othera 
ticles that are perishable in their nature;® js 
a point which we have not thought ourselves 
at liberty to inquire into. It was certainly 
waived by the admission, that the defendanis 
were liable for a partial loss; which may have 
prevented the plaintiffs from introducing 


evidence of the usage in the port. . 


It is therefore ordered, adjudged and de. 
creed, that the judgment of the district court 
be affirmed, with costs. 


Peirce for the plaintiffs, Livermore for the 
defendants. 


—<Geee 


LARTIGUE & AL. vs. DUHAMEL’S EXECUTOR. 


Arpeat from the court of probates of the 
parish and city of New-Orleans. 


& 


General ex- Martin, J., delivered the opinion of the 
pressions in a 


will are to be Court. The plaintiffs complain of the judg- 
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ment of the court of probates, which did not East’n. District. 
allow to the wife the whole personal estate Forne 
of the testatrix. pene: 
The legacy under which the claim ariees, is DV™4™=e's 
ina will, in the French language, and the ex- cme te 
pressions used are, “ la somme de $1000, tout ss Peer 


cesqui coinposera mon mobilier, bijoux et ar- .-°"e1 es 


genterie:” literally, a sum of $1000, every oy ye 


thing that shall constitute my moveable effects, elennoba 


jewels and plate. - amaaadne 
The judge restrained the word mobiler to 
household furniture. There is perhaps no 
expression in the English language that pre- 
sents the meaning which the word modiler has 
in the French language, than moveable effects. 
Either, abstractedly taken, includes all the 
personal estate, as contra-distinguished from 
the real; the moveable from the immoveable. 
But, a testator’s meaning must be taken from 
all what he has written; not from any single 
and detached word. 
In the present case, it is impossible to con- - 
clude that the testatrix meant, under the 
expressions mon mobilier, to bequeath her 
money, jewels and _ plate; for she begins by 
bequeathing $1000, then her jewels, then her 
plate. 
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Were the words taken literally, the legatee | 


would be entitled to all the personal estate, 


ae eae including money and debts, and a thousand 
Dowamer’s dollars, to be raised out of the real. 


EXUCUTOR. 


The French language, under the word 
mobilier, includes something more than of mey. 
bles meublans, literally the household furniture; 
but our Code does not recognise any other 
distinction than that made by the court of 
probates; which we think correct. Ci 
Code, 464—472. 


It is therefore ordered, adjudged, and de. 
creed, that the judgment be affirmed, with 
Costs. 


Trabuc for the plaintiffs, Moreau and Canonge 
for the defendants, 





